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EXPORT ADMINISTRATION ACT

MONDAY, JUNE 27, 1983

UNITED STATES SENATE,
SUBCOMMITTEE ON INTERNATIONAL PoLIcY oF THE
ComMITTEE ON FoREIGN RELATIONS,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10:06 a.m., in room
SD-419, Dirksen Senate Office Building, Hon. Charles McC. Mathias
(chairman of the subcommittee) presiding.

Present : Senators Mathias and Percy.

Senator MaTnias. The committec will come to order. The Export
Administration Act of 1979 authorizes controls on the export of U.S.
goods and services for three purposes: to protect national security; to
achieve certain foreign policy goals; and to prevent depletion of goods
that are in short supply.

The statutory autr])lority for these controls will expire on Septem-
ber 30, 1983. Committees of both the Senate and the Iouse of Repre-
sentatives recently have completed work on bills to renew these export-
control authorities for an additional 6 years.

I think it has to be stated at the beginning that the Committee on
Foreign Relations does not claim to have jurisdiction over these three
sets of proposals in a narrow sense, but in a broader sense we have a
legitimate interest in the extension. This act and the proposed exten-
sion of it create policies and give rise to procedures whick, on the one
hand, may strengthen the formulation and execution of the foreign
policy of the United States, but, on the other hand, might undermine
the conduct of the 1.S. foreign relations.

This is a kind of double-edged quality that was demonstrated very
dramatically during the past year by the episode involving the Soviet
gas pipeline. Measures taken to force modification or reversal of Soviet

ehavior became a serious irritant to our closest friends abroad and
affected our relations with them.

The reasons this committee must consider carefully the implications
of extending or enlarging the provisions of the act are twofold. First
the committee has been increasingly concerned by policies which under-
mine U.S. economic strength and has focused on policies which will
expand exports and jobs both to support our international objectives
and to promote recovery at home in places such as the Port of Balti-
more, the city of Chicago, the city of Detroit, and other impacted areas.

Second, the committee is concerned with oversight of foreign policy
management, and I think this is illustrated by communications re-
cently received from the European community, from Canada, from
the United Kingdom and from others expressing serious concern about
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certain provisions in the present act and concern about proposed re-
visions to the present act.

A recent European community aide memoire ends with this state-
ment :

The community and its member states wish to reiterate their deep concern
with the features of the administration's proposal discussed above and in par-
ticular with its extraterritorial and retroactive reach. They, therefore, urge
the administration to recuasider these aspects which are contrary to interna-
tional law and comity and are unacceptable in the context of rclations with
friendly countries.

The committee will want to give particular attention to the issues
affecting its responsibilities such as controls and penalties having
extraterritorial reach to entities located abroad and under the juris-
diction of foreign governments, and foreign policy control measures
which could undermine rather than reinforce unity with friendly gov-
ernments.

We are especially grateful to our witnesses this morning for taking
time to appear and to prepare written accounts of their views on the
complex issues before us. We will hear first from a panel of one gov-
ernment and thiee private sector witnesses including Mr. James Gif-
fen, the senior vice president of Armco Steel Corp.; Mr. Allen Men-
delowitz, Director of thr General Accounting Office; Mr. Stanley
Marcuss, partner of MilLunk, Tweed, Hadley & McCloy; and Prot.
Kenneth Abbott of the Northwestern University School of Law.

Following this panel we will hear from Deputy Secretary of State
Kenneth Dam. We are particularly grateful for the appearance of
Secretary Dam who has been intensely occupied as Acting Secretar
of State in the absence of Secretary of State George Shultz who 1s
tending to our relations in Southeast Asia.

Before we begin the panel let me turn to the chairman of the com-
mittee, Senator Percy, to see if he has any opening statement.

The Cuamman. Mr. Chairman, I stopped by to welcome our wit-
nesses and thank them for preparing to be before the committee this
morning on relatively short notice on a very important subject, and
also to express my appreciation to you for chairing these hearings.
I have just returned from 4 days in Illinois so I will have to be in and
out a little bit. I will try to get back to question a few of the witnesses,
but if I do not T will leave my questions vsith you, Mr. Chairman,

This is an issue about which I have some very strong feelings, some
of which coincide with administration policy on export controls and
some of which run contrary to it. I was on the Banking Committee
when T first came to the Senate and immediately began work on what
was then called the Export Control Act.

In business, I had been on the receiving end of that act and had seen
some of its utter stupidities. If ever we caused self-inflicted wounds,
“shooting ourselves in the foot,” we did it with that act.

T sat as head of the Bell & Hawell Co., unable to stip to the Soviet
Union $250,000 of printers, splicers, and perforators for the profes-
sional motion picture industry. This equipment, which we had given
them under lead-lease all through World War If. was now on the pro-
hibited list. Yet our licensee, J. Arthur Rank, continued to ship the
exact equipment year after year, collecting the full premium price and



3

8 handsome profit on all the direct labor and overhead. All we got was
a little royalty as a result of it.

‘Were we hurting the Soviets? Not one bit. We were hurting our-
selves, and we did this time after time after time,

There are some muddle-headed people who respond emotionally:
“the Soviets have done something so now we have to do something 1n
return.” We also hurt ourselves %or other purposes, such as when we
put an embargo under the Nixon administration on export of agricul-
tural products considered to be in short supply in order to bring down
prices in this country. Did that help this country ? Did 1t help the con-
sumers? Did it help the Government? What happened as a result of
that embargo

Japan put $1 billion into Brazil and started a soybean industry
there—now Brazil is one of our most effective competitors. We created
ahcompetitor that has been taking markets away from us ever since
then.

The embargo on the grain chipments, of coarse, because of Afghani-
stan is noteworthy. Originally I was among those who were enraged
at what the Soviet Union hadv done and emotionally I supported t%lat
embargo, until I realized that it was damaging us, not the Soviet
Union.

I cannot find any record of where we have influenced a country’s
foreign policy as a result of such an embargo. We have just exercised
our emotions.

I supported and applauded President Reagan as he denounced that
embargo and said he would take it right off, and he did. But then the
administration put an embargo on the pipeline, and that hurt us.

We exported thousands of jobs to Japan. We gave away the pipe-
layer market. There is no unique technology involved. I have examined
two pipelayers right in front of me, Komatsu and the one made by
Caterpillar in Peoria, one with Japanese labor and one with American
labor. You could no: tell the difference between those pipelayers,

Japan did not say they were going to embargo. In fact, when we
imposed that pipeline embargo we drove our allies into bed with the
Soviet Union. If the KGB had invented that policy it could not have
been more damaging to us.

We do not impress our adversaries one bit by kicking ourselves and
our allies in the shin. Rightfully then administration officials reversed
this policy, recognizing that they had an Edsel on their hands and
that they had better get rid of 1t.

So we found a way out of it,and I give great credit to the adminis-
tration. When they -nake a mistake like Ford made on the Edsel
desigm, they dropped it, and did not just tenaciously stick with it. We
sat down on the Banking Committee and determined that if goods
were available from other places it would do no good to embargo.

So there are a number of export control issues that some of us feel
quite strongly about. We must avoid stupid economic policies which
do things that only hurt us and do not hurt our adversaries.

The testimony you will be giving to us will be extraordinarily help-
ful in modifying and improving the Export Administration Act. But
let us remember that the greatest strength of this country is our
economy. If we do not have a strong economy we cannot afford our
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defense budget, and if we do not have a good, strong defense we will
not have a good credible foreign policy.

Though that thinking may run against the grain of some of the
testimony that we are going to hear today, that is how I feel about
it und that is how I will vote.

Thank you, Mr. Chairman.

Senator Matu1as. Thank you, Mr. Chairman.

Now, because we expect Secretary Dam to join us at about 11:30
and because we want to have sufficient time for questions to this panel
and to thoroughly explore this subject, I think it would be desirable
if each panel member can keep his initial statement to a limit of 5
minutes.

The CuairMaN. That is, shorter than mine, I hope. [ Laughter.]

Senator MaTtuias. If you keep your statements to 5 minutes, we
will, é}f course, have your full prepared statements appear in the
record.

We will begin if we may with Mr. Giffen for his 5 minutes.

STATEMENT OF JAMES H. GIFFEN, SENIOR VICE PRESIDENT,
ARMCO STEEL, NEW YORK, N.Y.

Mr. GrrreN. Thank vou, Mr. Chairman.

A fter listening to Senator Percy, I think I am ready to have a vote
right now.

Senator Maruias. If we could handle it with just Senator Percy
and me voting, we would have a very satisfactory output.

Mr. Grrrex. I would vote for that, too. I will submit my formal
statement for the record and limit my remarks to three rather simple
but basic points with respect to the act, which I believe have not been
properly understood by this Government nor adequately covered by
the legislation recently recommended by the House Foreign Affairs
Committee or the Senate Banking Committee.

First, foreign policy controls are redundant and ineffective. Sec-
ond, national security controls are absolutely necessary, but they must
be applied in a fair, consistent and rational manner. Third, and prob-
ablf’ most important, this Government must recognize both in prin-
ciple and in law that the word of the United States and its business-
men is sacred and that contracts once entered into with U.S. Govern-
ment approval will not be subsejuently terminated for any purpose
short of a national emergency.

First, let’s consider the foreign policy controls of the act. There is
no necessity for foreign policy controls within the act because they are
redundant and ineffective. They are redundant because the President
has adequate authority to apply emergency export controls under the
International Emergency Economic Powers Act or alternatively he
can always ask Congress for leigslative authority to impose special
controls,

They are also ineffective. Why ? Effectiveness must be measured in
terms of what you are attemnting to accomplish. There are only three
possible reasons for the use of foreign policy controls.

Foreign policy controls can be used for punitive purposes, remedial
purposes of declarative purposes. Regardless of which purpose 13
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chosen, the question must be raised as to whether the desired result
can be achieved,

To successfully utilize trade sanctions against the Soviet Union in
an attempt to intlict punishment or induce remedial Soviet action, the
United States must have levsrage. No trade sanction, no emba go, no
active economic warfare has ever worked when the country applying
the sanction or embargo did not have leverage.

A country can only have leverage with respect to a second country
when that second country has eitiier an absolute need o the percep-
tion of an absolute need for a particular technology or prodict and
no other source to obtain it from except the country applying the em-
bargo. Quite frankly, Mr. Chairman, it is difficult to think of any
technology or product that the Soviets need and which is not available
to them either internally or from our trading partners that do not join
us in such sanctions which is fundamental to the survival of their
country.

If that is the case, many of us find it difficult to believe thut trade
sanctions can ever logically be utilized to punish the Soviets cr coerce
them into taking a particular action. Quite to the contrary it may well
stiffen the resolve of the Soviets to do just the opposite.

Even if foreign policy controls are not used to punish the Soviets
or coerce them Into maxing political concessions, some would argue
that the use of sanctions or embargoes is an effective method of making
a political statement. Mr. Chairman, I believe that is true. I believe
that the withdrawal of trade is a very serious matter and one which
every country in the world would understand as being a sign of dis-
pleasure.

However, as we all know there are both benefits and economic and
political costs involved in applying trade sanctions, and vhe conse-
quences should be carefully considered before taking such action. As
soon as sanctions are applied the American business comminity and
the U.S. economy experience rather immediate direct costs in the form
of lost contracts, lost profits, lost balance-of-payments dollars, and lost
sources of raw materials supplies and energy supply.

For example, Armco alone had concluded one contract for a rather
low-technology steel facility worth over $350 million and an aide
memoire for an oil-and-gas project worth approximately $9 billion
when the Afghanistan sanctions were applied. Furthermore, the Sovi-
ets have recently identified at least six other industrial projects that
could have gone to American companies if it were not for the sanctions
worth approximately $2.1 billion and four projects that may soon be
given to our trading partners worth over $4.4 billion. _

In addition te these obvious potential loss benefits, the U.S. business
community suffers future potential losses because not only the Soviet
Union but also the rest of the world have come to look upon it as an
unreliable supplier. The lost jobs and profits resulting from the sanc-
tions may not seem very significant, Mr. Chairman, but if they are not
someone should tell that to the 15,000 Armco employees that have been
laid off in the last 12 months and to our shareholders.

Finally, if unilateral controls or sanctions are applied and attempts
are made to apply them unilaterally and extraterritorially, our politi-
cal benefit is not lost as well, Unilateral extraterritorial sanctions that
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divide the alliance can only be useful to the Soviets. No good can come
of it to the United States.

Second, let’s consider che act’s national security controls. The act
makes it clear that export controls should be used to restrict the exports
of goods snd technology which would make a significant contribution
to the milifary potential of any other country which would prove detri-
mental to the national security of the United States. '

The onl;’ thing that is not clear is what that nhrase means and how it
should be .mplemerted. What is clear 1s that the act ntends to restrict
the export of any technology or product which is basically military in
nature such as weapons technology, et cetera.

It 1s also clear to even those who hold philosophies which are just to
the right of Attita the Hun that the act is not intended to restrict
august nonmilitary items such as consumer goods. The key issue is,
however, where do we draw the line between those two categories of
exports.

The problem is further exacerbated when a particular technology or
product is capable of being used for dual purposes. That is, technology
or products can be used for either military purposes or nonmilitary
purposes.

‘What is missing, Mr. Chairman, from the current legislation are
standards or guidelines that the executive branch of the Government
can utilize in making the determination as to what is militarily
significant, and I have set out some guidelines. There are some items
that we think should be in those guidelines in our formal testimony.

Mr. Chairman, if this Congress does not see fit to include standards
or guidelines which the executive branch of the Government can utilize
in determining which exports are militarily significant, those who are
against any trade with the United States and the Soviet Union today
will not need the foreign policy controls of the act to limit er prevent
an expansion of trade. All they need merely do is claim that a given
political or military situation in the world caused by an adversar{
nation has changed the status quo in such a way that the exports whic
previously had not been consigered militarily significant are now con-
sidered to be significant.

Mr. Chairman, last week an important Soviet trade delegation
arrived in the United States for discussions with the U.S. Govern-
ment and business leaders. The delegations included representatives
from the Soviet Ministry of Foreign Trade and other crucial and
critical Soviet foreign trade organizations.

The leaders of that delegation made it absolutely clear that the
Soviet Union recognized the sovereign right of the United States to
determine which export it wishes to allow to the Soviet Union and
which exports it will not allow. The Soviets do not necessarily agree
with our national security control definitions and while they totally
disagree with the foreign policy provisions of the act, they do not
question the right of the United States to have such controls.

They do make it absolutely clear, however, that if the United States
wishes to continue a trading relationship with the Soviet Union,
executed contracts operating under approved licenses must not be
breached. In short, the United States should keep its word.

Furthermore, Mr., Chairman, American businessmen will not be
interested in exploring the expansion of trade between the two coun-
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tries unless there is a meaningful sanctity of contract provision within
the act. This should not be objectionable to the administration since
President Reagan himself has stated that there must be no question
about our respect for contracts.

Unfortunately, there is no sanctity of contract provision in the
act, and the only provision that I am familiar with 1n the legislation
that has been recommended by the House Foreign Affairs Committee
o~ the Senate Banking Committee is a proposed amendment to section
(1) (a) of the act dealing with foreign policy controls.

Mr. Chairman, are foreign policy controls and sanctions the most
cost-effective method of ma%(ing progress on the issues that divide the
United States and the Soviet Union, or are we merely utilizing them
out of 2 sense of frustration because we do not have the imagination or
crsesourc'efulness to fund other alternative means of dealing with the

oviets.

Senator Maruias. Mr. Giffen, the sanctity of one contract we are
going to have to recognize now is our 5-minute rule. If not, we will
run out of time. Your full statement will appear in the record, of
course, and I would remind you that the light system is the ordinary
traffic light system. Green for going ahead as fast as you can; yellow
means you are running out of time; and red means you will stop.

Thank you, Mr. Giffen.

[Mr. Giffen’s prepared statemert follows:]

I'REPARED STATEMENT OF JAMES H. GIFFEN

Mr. Chairman, members of the subcommittee, my name is James H. Giffen. 1
am Corporate Vice President-Corporate Strategy and Development of Armco,
Inc. and President of Armco's foreign trading subsidiary, Armco International
Inc. which coordinates Armco’s marketing programs in the planred economy
countries. I am also Chairman of the New York District Export Council.

Mr. Chairman, in 1969, at about the same time the United Sitates Congress was
considering revisions of the Export Control Act of 149 Armco received an in-
quiry from the Soviet Union concerning Armco's interest in selling its electrical
steel technology.

In June of 1973, after we had made a preliminary determination that an ex-
port license might be granted for the export of the technology, we submitted a
general proposal to Minister of Foreign Trade Patolichev during his visit to
Washington with General Secretary Brezhnev,

In 1974, we concluded an aide memoire with the Ministry of Foreign Trade
which noted the Soviets’ desire to purchase and Armco’s desire to sell the elec-
trical sieel technology previously requested.

On April 16, 1976, after the Soviets had defined the type of project they were
interested in, Armco received a specific inquiry and request to submit a quotation
for the technology, engineering and equipment for an electrical steel facility to
be constructed in the city of Novolipetsk in the Soviet Union. Because of a lack
of United States Export-Import Bank financing for exports to the Soviet Unlon,
Armco joined forces with Nippon Steel Corporation of Japan to make use of
Japanese Export-Import Bank financing and we submitted a proposal for the
Novolipetsk facility.

Between 1976 and 1979, a 40-man Armco-Nippon Steel technical and commercial
team made hundreds of visits to the Soviet Union to negotiate the transaciion.
For example, in 2079, I personally made 14 trips to Moscow to complete the
negotiations.

On December 17, 1879, after three years, eight months and one day of negotia-
tions from the date we had received the original specific inquiry and some 10
years from the initial Soviet contact, the Chairman of Nippon Steel, the Chair-
man of Armco and I signed an 8,000 page, 23 volume contract for $353 million.

Seven days later, the Soviets marched into Afghanistan and on January 11,
1980, Armco was informed that the export licenses that had been previously
granted under the authority of the Export Adminiatration Act had been wus-
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pended and that no action would Le taken on other outstanding license applica-
tions. While we formally terminated our contractual relstionship with the Soviat
Ministry of Foreign Trade on the project in April of 1980, we did not receive
notice that our license was withdrawn until May of 1981.

Ycu should understand that during the several years of negotiations, we had
been in close competition with other European and Japanese companies. Our
closest competitor was Creusot Loire of France. As soon as we terminated our
discassions with the Soviets, representatives of Creusot Loire immediatciy
began negotiations on the project even though the French Government repeatedly
informed the United States Government that, in general, it would not allow
French companies to take over executed contracts of American companies which
had been terminated becnuse of the Afghanistan sanctions and, in particular,
would not allow Creusot Loire of France to take over the Armco-Nippon Steel
contract.

On August 1, 1980, however, the French Government informed the United
States Government that it would aliow Creusot Loire to do so and within 30 days
a contract was signed between Creusot Loire and the Soviets an a “Novolipetsk
project” which was purportedly different from the Armco project. That contraet
is now being executed and the Novolipetsk electrical steel facllity is being
constructed.

With the imposition of the export controls on the Novolipetsk project, the
United States and Japan lost over $300 million in positive balance of payments
from the loss of the exports as well as the jobs that would have been created
from such exports. Armco and Nippor Steel lost over $40 million in capital
formation and, of course, some $5-6 million in negotiation expenses. Further-
more, Armco’s opportunities to sell further metullurgical technology or oilfield
technology and equipment to the Soviets in the future was consideratbly weak-
ened, if not totally lost. In another situation, Armco and a major American ojl
company entered into a joint venture to explore the possibilities of acquiring
Soviet oil and gas in return for the sale of oilfield technology and equipment.
The concept that was proposed was that incremental oil and gas could be pro-
duced in the Soviet Unior and could be used to pay not only for the technology
and equipment needed fcr the incremenial tonnage but also for other Soviet
projects.

A proposal was prepared in (he summer of 1978 and delivered to the Soviet
Ministries of Foreign Trade, Petroleum, Gas, Petroleum Refining and Petro-
chemical Industry and Geology as well as to the Gosplan and other Soviet
organizations. After extensive analysis and discussions, Armco and its Ameri-
can partner entered info an aide memoire with the Soviets on the project in
October 1979. The project covered three main areas—enhanced oil recovery,
offshore exploration and production and oushore exploration and production.
Nine major projects were agreed upon.

In January 1980, Arn..o and its partner withdrew from the project because
of the Afghanistan sanctions. Since that date, one contract has already been
concluded with our competitors from France and West Germany for an esti
mated value of §500 million. Other coutracts are now under discussion for the
remaining projects. The value of those contracts is estimated approximately
$8.3 billion.

In addition to the Armco contracts that were lost, the Soviets recently identi-
fled at least six other projects that could have gone to American compenies if
it were not for the sanctinrns. Those projects had an estimated value of approxi-
mately $2.1 billion. Furthermore, the Soviets have identified four other majox
projects that will soon be given to our trading partners which could have gone
to American companies worth over $4.3 billion.

The lost jobs and profits resulting from the restrictions may not seem very
significant, Mr. Chairman, but if they are not, someone should tell that to the
15,000 Armco employees who have been laid off in the last 12 months and to
our shareholders.

Mr. Chairman, the cost of export restrictions and trade sanctions are explicit
and fg!t immediately by the American business community. Many of us who are
experiencing those costs appreciate tlis opportunity to review the language
and implementation of the Export Administration Act of 1979. The key issue
that must be addressed is whether the desired effect, result or purpose of the
restrictions and -2nctions has been, or will be, achieved and whether that
result or purpose can be achieved on a cost effective basis.
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Today, Mr. Chairman, I would like to Emit my remarks to the question of
how effective the restrictions or sanctious have been which have been estab-
lished under the authority of either the national security or foreign poliey
provisions of the Act, the issue of sanciions of contracts and what revisions
might be recommended to make the Act more efiective. I will also make my
remarks in the context of the Act's application to the Soviet Union.

FOREIGN POLICY CON7ROLS

First, let's consider the foreign policy controls of the Act.

There is no necessity fcr foreign policy controls within the Act because chey
are redundant and ineffective. They are redundant because the President has
adequate authority to apply emergency export conrtrols under the International
Emergency Fconomic Powers Act, or alternatively, he can always ask Congress
for legislative authority to impose special controls.

They are algo ineffective. Why ? Effectiveness must be measured in terms of
what you are attempting to accomplish.

There are only three possible reasons why export controls should be utilized
for foreign policy purposes.

First, foreign policy controls can be utilized for punitive purposes. For exam-
ple, controls can be applied against exports to the Soviet Union based upon the
proposition that the Soviet Union is the ~hief adversary of the United States
and that we shouid, therefore, utilize sanctions to damage the Soviet Union
both economically and militarily. Let's call a spade a spade. Utilizing sanctions
for punitive purposes is economic wartare.

Second, foreign policy export contreols can be utilized for remedial purposes,
that is to say, controls can be used ir an attempt to remedy a specific situation.
\We can apply sanctions against the Soviet Union in an attempt to pressure or
even coerce the Soviets into taking sowme particular action or refraining from
3ome activity.

Third, foreign policy export controls can be utilized for declarative purposes.
We can apply controls against the Soviet Union in an effort to make a political
statement which registers our indignation and displeasure over certain Soviet
activities. The controls can be rimed at the Soviet Union and/or the international
or domestic politic.

Regardless of which purpose is chosen to justify the use of such controls, the
question must be ralsed as to whether the desired purpose can be achieved. Let's
examine that question.

To successfully utilize trade sanctions against the Soviet Union in an attempt
to inflict punishment or induce remedial Soviet action, the United States must
have leverage.

No trade sanction, no embargo, no act of economic warfare has ever worked
when the country applying the sanction or embargo did not have leverage. A
country can only have leverage with respect to a second country when that see-
ond country has either an absolute need or the perception of an absolute need for
a particular technology or product and no other source to obtain it from except
the country applying the embargo.

Quite frankly, Mr. Chairman, it is difficult to think of any technology or prod-
uct which the Soviets need and which is not available to the Scviets either
internally or from our trading partners that do not join us in such sanctions
which is fundamental to the survival of their country. If that is the case, many
of us find it difficult to believe thut trade sanctions cau ever logically be utilizéd
to coerce the Soviets into taking a particular action. Quite the contrary. it may
well stiffen the resolve of the Soviets to do just the opposite.

It might be argued, however, that there are several technologies and products
which the Soviets do need and which might be significant to the development of
their economy and, if the United States were successful in inducing our trading
partners to join in a multilateral sanction involving those particular tech-
nologies or products, it would be harmful to the Soviets.

The question is, will our trading partners join ns in such sanetions and if
they won't what will be accomplished ? If they do join us in applying ranctions,
we will be engaged in economic warfare which will not only increase interna-
tional tensions but will also raise doubts, to the rest of the world as to the reli-
ability of the United States and the West as a supplier. If they do not join us,
very little will be accomplished except that United States business will lose an-
other market to our trading partners.
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Even if foreign policy controls are not used to punish the Soviets or coerce
them into making political concessions, some would argue that the use of sanc-
tions or embargos is an effective method of making a political statement.

Mr. Chairman, I believe that is true. I believe that the withdrawal of trade
is a very serious matter and one which every country in the world would under-
staud as being a sign of displeasure. However, as we all know, there are both
benefits and economic and political costs involved in applying trade sunctions
and the consequences should be carefully considered before taking such action.

For example, as soon as sanctions are applied, the American business com-
munity and the United States economy experience rather immediate direct costs.
Some argu« that these costs are not very significant. Let’s examine that issue.

While ¢ is true that United States-Soviet trade has never been more than 0.5
perceii to 1.2 percent of total United States foreign trade, United States-Soviet
trude is not necessarily insignificant.

Consgider the record.

Since 1970, the United States has realized a negative balance of payments in
its overall trade turnover in all but three years. During that same period, how-
ever, the United States realized a positive balance of trade with the Soviet
Union in every year. In frct, the positive balance of trade with the Soviet
Union reduced the overall deficit by approximately 510 percent throughout the
period, thereby strengthening the dollar and ccntributing to the United States
economy.

Furthermore, while the United States had realized a net positive balance of
approximately $450 biliion (as measured in 1982 dollars) from its overall trade
since 1914—approximately $40 billion of that amount was realized from United
States’ trade relations with the Soviet Union.

There are other benefits that can be iost :

Trade with the Soviet Union lead~ to capital formation and creation of jobs,

Trade with the Soviet Union gi- the United States access to Soviet raw
material sources and sources of enc.  supply, thereby creating less dependency
on Middle East sources,

Trade with the Soviet Union helps create standardization and therefore de-
pendency upon American technology and products for the future through sales
of such produets to the Soviet Union today, and

Trade with the Soviet Union provides the United States with access to new
technology not available in the United States.

In addition to these obvious potential lost benefits, the United States business
community also suffers future potential losses because not only the Soviet Union
but also the rest of the world have come to look upon it as an unreliable supplier.

Finally, if unilateral controls or sanctions are applied und atvempts are made
to apply them unilaterally and extraterritorially, are political benefits not lost
as well? One of the features that differentiates the West from the Soviet Union
and gives it the strength and resolve to cope with the Soviets both politically
and militarily is the Western Alliance. Unilateral, extraterritorial sanctions that
divide the Alliance can only be useful to the Soviets. No good can conie of it to the
United States.

If, therefore, sanctions are to be utilized for foreign policy purposes upon the
bas~in that it is an effective method of making a political statement, the henefits
that are to be derived from making that statement must be carefully analyzed.
Many of us in the business community believe that there are more cost effective
methods of accomplishing our goals. For example, after the placement of the
various controls and sanctions on trade with the Soviet Union since 1978 and
with the loss of several billion doilars of contracts, what has really been
achieved” Have Shcharansky or Ginzburg been released ? Has Soviet immigration
gone up or down since 19787 Have the Soviets pulled out of Afghanistun? Have
the Soviets decreased their influence in ’oland? Has the Urengoi pipeline been
stopped ?

Are foreign policy controls and sanctions the most cost effective method of
making progress on the issues that divide the two countries or is the United States
merely utilizing them out of a sense of frustration hecanse it does not have the
immigration or resourcefulness to find other alternative means of dealing with
the Soviets? When, Mr. Chairman, ave we going to realize that no sovereign power
will allow itself to be blackmailed or bulliad?

If progress is to be made on the cutstanding issues that divide the United
States and the Soviet Union, the solution lies at the negotiation table, not in empty
threats or ineffective action.
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NATIONAL SZTCURITY CONTROLS

Second, let’s consider the Act's national security eantrals,

The Act makes it clear tnat export controls should be used to restrict the export
nt goods and techpology which would make a “significant contribution” to the
military potential of any country which would prove detrimertal ‘o the national
security of the United States The only thing that is not cler - {5 -what that phrase
means and how it should be implemented.

What is clear is that the Act iutends to restrict the export of any technology or
product which is basically military in nature such as weapons, technology or
products that can be utilized ia weapons or technology or preducts that can be
utilized in the manufacture and production of weapous.

It is also clear to even those who hold philosophies which are just to the
right of “Atilla the Hun” that the Act i8 not intended to restriet obvious non-
military items such &s consumer goods. The key issue is, however, where do we
draw the line between those two categories of exports? The problem is further
exacerbated when a particular technology or produc is capable of being used for
“dual’’ purposes--that is, technology or products can be used for either military
purposes or for non-military purposes.

What is missing from the current legislation are standards or guidelines that
the executive branch of the gevernment can utilize in making the determination as
to what is “militarily significant.”

The guidelines or standarde sheuid probably include ennsideration cf whether:

(1) there is a reasonable likelihood that thc technology or product to be ex-
ported would actaally be used more for military purposes than for civilian
puiposes;

(2) the particular technology or product would make a substantial contribu-
tion tu the military potential of the Soviet Union; and

(3) the Soviet Union counld obtain the same technology or products from an-
other source or produce it themselves in some significant time frame and at some
comparable cost.

Furthermore, Mr. Chairman, without Congressional direction, some might argue
that export controls should be utilized to prevent not only exports which con-
tribute directly to the military potential of the Soviet Union, but also exports
which contribute indirectly to the military potential through the strengthening of
the Soviet economy. This argument is, of course, based upon the proposition that
the military potential of the Soviet Union rests upon the technological base of the
economy and that, therefore, no export should be allowe@ wiich contributes to
the Soviet economy. Any export theoretically helps an importing country’s econ-
omy. Such a standard, if adopted, would simply be no standard and the executive
branch would be free to utilize their absolute discretion in determining what ex-
port should be controlled and when. That is not, nor should it »e the intention of
the national security controls of the Act.

Mr. Chairman, if this Congress does not see fit to include standards or guide-
lines which the executive branch of the government can utilize in determining
which exports are “militarily significant,” those who are against any trade
between the United Staies and the Soviet Union today will not need the foreign
policy controls of the Act to Limit or prevent an expansion of trade. All they need
merely do is claim that a given political or military situation in the worid caused
by an adversary nation has changed the status quo in such a way that exports
which previously had not been considered militarily significantly are now con-
sidered to be significant.

For example, when we were notifled in January of 1980 that our licenses for the
Novolipetsk Dynamo Steel Facility were to be suspended, we were left with a
clear impression that they were being suspended for foreign policy purposes.
However, when we were notified by the Department of Commerce that our licenses
were revoked, we were told that they were being revoked on the grounds that “in
lighi of the national security situation following the Soviet invaslon of Afghani-
stan,” the export of electrical steel technology for the Novolipetsk Dynamo Facil-
ity would be “detrimental to the national security interest of the United States.”

In short, the executive branch needs direction from this Congress as to what
the term “militarily significant” means. Neither the current legislation nor the
proposed legislation recommended by the House Foreign Affairs Committee or
the Senate Banking Committee adequately set out such standards.



12

SBANCTITY OF CONTRACTS

Mr. Chuirmsn, last week an important Soviet trade delszation arrived in the
United States for discussions with United States Government and business lead-
ers, The delegation included representatives from the Soviet Ministry ol Foreign
Trade, the U.5.8.k. Chamber of Comme=~ce, the Ministry of Agriculture and other
prominent Soviet orgunizations, The leaders of that delegation made it absolutely
clear that the Soviet Union recognized the sovereign right of the United States to
determine vbich exports it wishes to allow to the Soviet Union and wbich exporta
it will not allow. The Scviets do not necessarily agree with our aational security
control definitions, and while they totally disagree with the foreign policy provi-
sions cif the Act, they dc not question the right of the United States to have such
contrcels,

They de make it absolutely clear, however, thet if the United Stetes wishes to
continue a trading relationship with the Soviet Union, executed contrsects operat-
ing under approved licenses must not be breached. In short, the United States
should keep its word. Furthermore, Mr. Chasirman, American buazinessmen will
not be interested in exploring an expancion of trade between the two countries
unless there is a meaningful “sanctity of countract” provision in the Act. This
should not be vbjectionable to the administration, since President Reagan himself
has stated that ‘‘thcre must be no question about our respect for contracts. We
must restore contidence in tne United States’ reliability &s a supplier.”

Unfortunately, there it no sanctity of contract provision in the Act and the only
provision that I am famniliar with in the legislation that has been recommended
by the House Foreign Affairs Comnmittee and the Senate Banking Committee is a
proposed amesdment to section 6(1) (a) of the Act dealing with foreign policy
controls. The proposed amendment states:

“The Presiden: m.y not, under this section, prohibit or curtaii the export ... of
goods, technology or other information in performance of a contract or agreement
entered into before the date on which the President notifies Congress of his inten-
tion to impose controls. . ..”

Note that the proposed amendment clearly states that the sanctity of contract
protection applies “under this section” which means that it only applies to foreign
policy controls. However, as I have already pointed out, since there are no ade-
quate standards or guidelines for when the national security controls chould be
applied, the executive branch can effectively circumvent the sanctity of contract
provisions merely by suspending licenses on the basis of national security controls.

Mr. Chairman, this committee should understand verv clearly that without an
adequate and meaningful sanctity of contract provision, neither the Soviet Union
nor the American business community will be willing to enter into attempts to
expand the trading relationship. No other provision of the Act is more iraportant.

RECOMMENDATIONS

Mr. Chairman, after having been involved in United States-Soviet trade for
over 20 years and watching United States export policy zigzag depending upon the
perception of one administration to the next and after watching our balance of
payments situation steadily decline, I would argue that the time has come for the
United States to adopt a comprehensive, coordinated and effective export policy
and set it out clearly in the Export Administration Act. Accordingly, I would like
to make the following recommendations with respect to the revision and extension
of the Act.

First, foreign policy controls should be eliminated. However, if the Congress, in
its wisdom, determines it necessary for the President to have the authority to
apply foreign policy controls under the Act, the President should, at minimum, be
required to consult with the Cougress and provide a public forum for comment
before the application of such controls.

Second, standards should be set for applying national security controls. The Act
should clearly define standards that should be utilized by the executive branch in
administering the Act and in determining which exports would “significantly”
contribute to the military potential of any country and which would prove detri-
mental to the national security of the United States. The Act should not be applied
to exports simply because they might contribute to a country’s economy. There
must be some military application and it must be significant.

Third, export controls should not be utilized on an ex post facto basis nor should
they be utilized extraterritoriaily.
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Once contracts have been concluded under the authority of general licenses or,
once valid licenses have been granted, controls or sanctions should not be allowed
ou a retroactive basis.

Furthermore, foreign nolicy ar national gsecurity controls should not be applied
in an extraterritorial manner. The recent experience with the Urengoi Pipeline
proved the futility .f such an approach. The Alliance suffered more than the tar-
get conntry.

Fourth, the executive branch should be directed to continue its efforts to eater
into multilateral agreements and perhaps even treaties with their trading part-
ners to gain common agreement as to what should and what should not be con-
trolled for national security purposes.

Fifth, the Department of Commerce should be directed and required to work
closely with representatives of the private sector in reaching a determinarcion
as to which exports should be controlled for national security purposes. Further,
if foreign policy controls are to be utilized, a careful cost benefit analysis must
be provided for in any new revised legxslatlon in consultation with the Amer-
ican business community since it is the American business community that will
most directly feel the effects of the use of such controls.

Sixth, and finally, some provision must be made to insure that the deciswns
that are made within the policies set forth in the Act have been implemented
fairly. Some provisicn must be mad~ that actions taken by the Departmnent of
Commerce or other administrative agencies are capable of review by cither the
Congress, an independent government agency or the judicial branch of the gov-
ernment.

CONOLUBION

Mr. Chairman, in recent years, relations between the United States and the
Soviet Union have been deteriorating and the prospeets for the future are not
positive. The Soviets have proven themselves to be both pragmatic and oppor-
tunistic and they take advantage of any situation whenever it has been in' their
best interest to do so. When they have been successful, it has been at least in
part, because the United States has not been able to put competing priorities
in perspective.

Mr. Chairman, the first priority of the United States is national security but,
the national security is dependent upon maintaining a strong, military :capa-
bility and a healthy and vigorous economy. We must strike a8 balance between
concerns that we might well be exporting techrology or products that contribute
to the Soviet military potential and concerns that our regulations will be overly
restrictive and impact the entire trade process—thereby reducing whatever ad-
vantages the United States might obtain from such trade.

Senator Maraias. Who would like to succeed Mr. Giffen?

Mr. Mendelowitz.

STATEMENT OF ALLAN 1. MENDELOWITZ, ASSOCIATE DIRECTOR,
NATIONAL SECURITY AND INTERNATIONAL AFFAILS DIVISION,
U.S. GENERAL ACCOUNTING OFFICE

Mr. MenpeELowrrz. Thank you, Mr. Chairman.

At the request of Senator Percy, we reviewed the administration’s
implementation of certain provisions of the Export Administration
Act of 1979 which require consideration of the domestic economic im-
pact of foreign policy controls. bpec1hcally, we looked at the consulta-
tion required, as appropriate, with business, and the administration’s
consideration of the economic impact of the controls before applying
them or extending them.

To do this, we reviewed the administration’s actions in four recent
cases in which export controls were imposed for foreign policy reasons.
These include the oil and gas controls imposed on the Soviet Union
and the controls imposed on Libya. We also looked at the extension of
controls in 1981 and 1982 with respect to South Africa.

2%-674 0 - 83 - 2
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The administration carried out what might be called formal busi-
ness consultations 1n only one of our case studies, the comprehensive
export controls for Libya imposed on March 12, 1982. In this case,
Commerce and the State held a meeting with known and available U.S.
exporters to Libya on March 4, 1982. Commerce extended the 1nvita-

ion to these businessmen only 1 day before the meeting was held, and
did not inform them of the purpose of the meeting. It did solicit
cominents on the proposed controls from the participants, but required
that any comments be received the next day.

Business representatives were highly critical of this, and did not
consider it meaningful consultation.

The administration’s reason for lack of more formal consultations
was that officials didn’t want information to leak out that would dilute
the foreign policy implications or consequences of their actions. De-
spite these minimal consultations, the administeation was aware of
business’ key criticisis of foreign policy controls well in advance of
the Soviet control actions. It was public knowledge i mid-1981 that
the administration was reviewing trade with the Soviet Union, and
that one issue still to be dfcided was the degree to which the U.S.
suppliers of oil and gas equipment would be; permitted to participate
1n Soviet energy developmgnt.

Information came fromj the Advisory $ommittee on Kast-West
Trade which made the fulll range of its concerns known to the ad-
ministration, and additiong]l information was provided from the Presi-
dent’s Export Council and its Subcommittee on Export Administra-
tion, |

Business has other opportunities to make its views known, and those
include the public comment period following the announcement of
controls; very little infornfation was provided during public comment
periods because the businessmen generally viewed this period as a pro
forma exercise. |

With respect to the spepific issiic of what economic cost informa-
tion was developed by Cqmmerce and reported to the President or
other decisionmakers, we[found the administration did have basic
knowledge of direct export costs and the effects of controls on some
individual companies, based on data in the Government’s general files
and on communications fijom major exporters who were aftected. In
general, it did not have djita on the controls’ secondary effects, such
as the consequences for future trade, impact on subcontractors, jobs,
et cetera.

A more thorough analygis and calculation of the economic effects,
including the secondary effects of the export controls, is likely to be
difficult and time consuming. Comierce does not presently have some
of the quantitative information needed for assessing economic costs.
Data are available for itens currently subject te controls. However,
detailed data are not available on exports af noncontrolled items, the
extent and location of subcontractors, expected future sales, foreign
availability of items equiyalent to those controlled, and the impact
of controls on the reputation of U.S. companies as reliable suppliers
and the resulting adversd structural changes in trade patterns.

For Commerce to have all pertinent information on hand for use
in preparing thorough ecopomic analyses on export controls, the Gov-
ernment would have to rg[luire extensive data submissions from busi-
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ness. We do not believe that such data collection is desirable or real-
istic. As you know, the Export Administration Act of 1979 guides but
does not precisely limit Presidential use of foreign policy export con-
trols. It permits the President to exercise his judgment on a case-by-
case basis.

Changing the act to try to improve decisionmaking is possible, but
implementation of these changes is likely to be extremely difficult and
have limited benefits. For example, requiring additional data collec-
tion and economic analysis, and setting guideposts concerning the
tolerable level of economic costs that might be incurred for potential
foreign policy benefits 1s unlikely to improve decisionmaking because
of constraints on data collection and analysis and the predominance
of foreign policy considerations.

There is potential for revising the law to reduce the burden on the
private sector through provisions safeguarding contract sanctity or
limiting extraterritorial reach. However, such changes address only
part. o1 the basic problem of damage to U.S. companies’ reputations
as reliable suppliers.

Other possigle changes would not necessarily contribute to better
decisionmaking as a general proposition. However, these changes
could reduce the use of foreign policy export controls by restricting
them or making them more cumbersome to use. Jmproving Commerce’s
foreign availability assessment capability and allowing foreign policy
controls only when there was no foreign availability would substanti-
ally reduce their use.

n our view, the key problem of foreign policy export controls is
that their economic costs have been more visible than their political
benefits, yet their foreign policy rationale has overridden such cost
considerations. By demonstrating that the administration did know
the essential economic arguments against the use of export controls,
our review helps to clarify ‘he debate on foreign policy controis in the
sense that it refutes the premise that the administration might have
acted differently had it been aware of the probable economic costs,
and it shifts the debate back to the usefulness of such foreign policy
controls.

If the Congress believes it is desirable for the President to have
this kind of foreign policy tool, then it may have to rely on the judg-
ment of the President to impose controls only where a consensus exists
that the foreign policy purposes can be achieved at a reasonable cost.
We do not believe that fine-tuning the act to require more economic
analysis will alter the decision made.

On the other hand, if the Congress believes that unilateral foreign
policy controls are not an appropriate tool to achieve foreign policy
goals, then it should eliminate this broad authority from the act.

Mr. Chairman, this concludes my statement. I will be happy to
answer any questions that you may have later in this session.

[Mr. Mendelowitz’ prepared statement follows:]

PREPARED STATEMENT OF ALLAN 1. MENDELOWITZ

Mr. Chairman and Members of the Committee : At the request of Senator Percy,
Mr. Chairman, we reviewed the Administration’s implementation of certain
provisions of the Export Administration Act of 1979 which require consideration
of the domestic economic impact of foreign policy controls. Specifically, we
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reviewed Administration compliance with the Act's provisions requiring (1)
conzultation, as appropriate, with businesses affected by the proposed controls
and (2) consideration of the economic impact of such controls before imposing,
expanding or extending them.

To do this, we reviewed the Administration’s actions in four recent cases in
which export controls were imposed for foreign policy reasons. These cases are:
the controls on oil and gas-related exports to the Soviet Union of December 30,
1981 (imposed in response to martial law in Poland) and June 22, 1982 (known
as the extraterritorial controls), and the controls on exports to Libya of October
28 1981 and March 12, 1982. We also examined the process by which existing
expor: controls for South Africa were relaxed during 1981 and 1982

FORMAL CONSULTATION WITH PUSINESSES DID NOT GENFRALLY TAKE PLACE

The Administration carried out what might be called formal business consulta-
tions in only one of our case studies—the comprenensive export controls for
Libya imposed March 12, 1982. In this case, Commerce and State held a meeting
with known and available U.S. exporters to Libya on Maren 4, 1982, Commerce
extended the invitation to these businesses only one day nefore the meeting
was held and did not inform them of the purpose of the meeting. It did
solicit comments on the proposed controls from the participants but required
that any comments be received by March 5. Business representatives were highly
critical of this approach to business consultation because of the difficulty of pro-
ducing detailed information on such short notice and hecause i* appeared that
the decision to impose export controls had in fact already been made. In the
other three cases, there was either no consultation or only last minute pheone
calls were made to a few major U.S. exporters.

The Administration's reasons for the lack of formal business consultations
before imposing export controls included (1) the need to avoid leaks which
might dilnte the foreign policy impact of the control decisions and (2) the desire

to deter measures from being taken by the target countries and by U.S. exporters
to circumvent the controls.

ADMINISTRATION KNOWLEDGE OF BUSINESS CONGRESS

Despite the minimal formal business consultations, the Administration was
aware of business’ key criticisms of foreign policy export controls well in ad-
vance of the Soviet control actions. It was public knowledge in mid-1981 that
the Administration was reviewing trade with the Soviet Union and that one
fssue still to be decided was the degree to which U.S. suppliers of oil and gas
equipment would be permitted to participate in Soviet energy development.

The Advisory Committee on East-West Trade has been a major forum for
business-Government exchange on U.S.-Soviet trade. It consists of senior repre-
sentatives of leading corporations, banks, law firms. and nniversities and meets
quarterly to advise the Government on current trade issues. Throughout 1981,
business representatives advised the Administration about their key concerns
through this Committee. Such concerns included (1) the doubtful effectiveness
of unilateral U.S. export controls in influencing Soviet fore gn policy behavior
because of the availability of alternate suppliers, (2 the need for close con-
sultation with and strong support from West European allies, (3) adverse con-
sequences of violating signed contracts, (4) damage to their reputations as
relicble suppliers, (5) foreign suppliers replacing them in world markets by
taking advantage of unilateral U.S. export controls and (8) the difficulty of re-
moving controls if they proved ineffective, because of the foreign policy conse-
quences of revising U.S. policy.

During the 6 months between the December 1981 controls and the June 1982
extraterritorial controls, there was some public debate both in reaction to the
December controls and in anticipation of possible extension of the controls ex-
tra.erritorialiy. Again many of the same points were made.

There was less opportunity for business-Government exchange on U.S. trade
pulicy toward Libya, since there was no trade advisory committee similar to the
one on East-West trade. Nevertheless, the deterioration in U.S. political relations
with Libya during 1981 and 1982 was evident to public observers, and some busi-

negsmen started noticing longer delays in getting approval for export licenses
for goods destined for Libya.
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Other forums for business-Governmeat consultation are the President’s Ex-
port Council and its Subcommittee on Export Administration and the 21 Industry
Sector Advisory Committees (ISACs) set up under the Trade Expansion Act
of 1974. The Council did register business’ general concerns about foreign policy
controls during 1981 and 1982, but the ISACs, except for the aerospace ISAC,
did not focus on foreign policy controls or provide cost information on the con-
trols’ effects.

The contribution that these advisory groups can make in compiling informa-
tion on specific economic costs of proposed controls is limited. Proposed export
controls are kept secret, and even though committee members are cleared to dis-
cuss such matters, they cannot question their industry sectors about possible
economie costs.

MINIMAL VALUE OF PUBLIC COMMENT PERIOD

¥

Businesses have two other formal opportunities to supply information and
register their views on the impact of export controls: (1; the public comment
period (usually 60 days) immediately after the controls are imposed and (2) the
comment period during the end-of-the-year controls extension process. We found,
however, that the extent and quality of the information that businesses are will-
ing to provide during these stages is limited. This is attributable to their reluc-
tance to have the public percelve them as siding with an unpopular target
country if they oppose the controls and awareness that foreign policy considera-
tions may deter the Administration from reversing its announced and widely
publicized decision. In addition, some businesses are reluctant to make public
detailed information on their expected losses or future trade strategies. It ap-
pears that most businesses view these public comment periods as pro forma exer-
cises, with little likelihood of influencing policy decisions.

GOVERNMENT ANALYSES OF ECONOMIO COSTS

With respect to the specific issue of what economic cost information was de-
veloped by Commerce staff and forwarded to the President or other decision-
makers before controls were imposed, we found that the Administration did have
basic knowledge of direct export costs and the effects of the controls on some in-
dividual companies. In general, it did not have the data to assess the controls’
secondary effects, such as the consequences for future trade, impact on subcou-
tractors, jobs, and government revenues. In this regard, we should qualify our
comments by noting that top Government officials participated in the determi-
nation process and their discussions are not part of the written record.

Six days before the December 30, 1981, controls on the Soviet Union, Commerce
informed the National Security Councfl that halting exports of oil and gas equip-
ment would cost the U.S. economy about $210 million a year in reduced exports.
This estimate was based on the value of licenses issued for oil and gas equipment
during the previous year, augmented by knowledge of major upcoining sales.
Commerce also noted that $80 million worth of oil aud gas technology exports to
the Soviet Union were denied in 1981 under prior foreign policy controls, but this
amount was not included in the overall loss projection for 1982. Commerce noted
that the U.S. sells equipment that the Soviets prefer but that most of it is also
available from sources other than the United States.

Like the December 1981 controls, the June 1982 extension of controls extra-
territorially was the result of a lengthy debate within the Administration that
included Commerce-generated information on the likely domestic impact of pro-
posed actions. As early as February 1982, Commerce had developed the economic
cost information that it would continue to use until the controls were lifted 10
months later.

Concerning the very broad export controls imposed on Libya on March 12, 1982,
Administration policymakers had been informed that oil and gas equipment com-
prised a large share of U.S. exports to Libya ($200 millicu to $300 million out of
a total of $800 million in T.S. exports) and that one company provided a large
portion of this equipment. It was also noted that Libya imported few items from
the United States that were unavailable from other sources and that the reputa-
tions of U.S. companies as reliable suppliers would be hurt if controls were
adopted.

Fl())r the October 2§, 1981, con.rols on light alreraft exports to Libya, we did not
see any evaluation of economic effects made prior to their imposition, even
though they also had been considered by State and Commerce for several months
before being imposed.
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DIFFICULTIES IN BEMOVING EXPORT CONTROLS

With respect to the question of how much economic analysis is made as part of
the annual controls extension process, we found that ususlly only perfunctory
analysis is made and that it does not represent a continuing effort to monitor
adverse economic effects.

A basic problem in revising coriremoving foreign policy export controls once
they are imposed is the need to relate relaxation of controls to some progress in
achieving their initial foreign policy purposes. We found this to be the case in the
export controls imposed on South Africa in 1978 ; adverse economic effects were a
primary reason for relaxing the controls, but opposition to revising them without
accompanying progress toward their foreign policy objectives dominated the
decisionmaking process for several years.

LIMITS ON DATA AVAILABILITY TO SBUPPORT ANALYSIS

More thorough analysis and calculation of economic effects, including secondary
effects, is likely to be a difficult and time-consuming task. Commerce does not
presently have some of the quantitative information needed for assessing eco-
nomic costs. Data are available for items already subject to controls; bowever,
detailed data are not available on exports of noncontrolled items, the extent and
location of subcontractors, and expected future sales.

or goods and data already controlled, information on prior year sales—
broken down into very specific categories—can be obtained from Commerce
files of license applications. For items not subject to any export controls, informa-
tion can be obtained from the Census Bureau's monthly export statistics, but not
in such specific detail. The December 1981 Soviet oil and gas controls provide
1 good example of this situation. Commerce already had a validated license re-
quirement in effect for exploration and production equipment and data. The new
regulations embargoed exports in these categories and in the oil and gas trans-
mission and refining categories. Commerce analysts said that they had no
trouble determining the total 1981 value of exports in categories already con-
trolled. However the Census Bureau export statistics for transmission and
refining items were not sufficiently detailed and they had to estimate the value
of exports that would be suspended by the new regulations. Commerce informed
us, as it turned out, they now believe the value of sales in these categories was
underestimated by a congiderable margin.

Knowledge of upcoming major projects is also important in analyzing eco-
nomic effects. When such information is known, it has been added to previous
year trade statistics in developing economic cost estimates. Companies are not
required to submit information on expected future sales, however, so it is diffi-
cult for Commerce analysts to consider this factor. Government knowledge of
such future sales is spotty and is gathered from ongoing industry contacts, trade
publications, and comments sometimes included in license applications for items
already controlled.

Another limit in Commerce’s information base concerns the impact of export
controls on subcontractors, since Cormmerce does not require exporters apply-
ing for licenses to submit information of this kind. We found no evidence of
anflyses of the controls’ effects on secondary suppliers in any of our case studies.

Another very important gap in Commerce's information base concerns the
foreign availability of items that may be subjected to export controls. Foreign
availability is important in assessing the effectiveness of proposed controls in
denying exports to target countries, the potential for long-terin losses of U.S.
export markets, and the controls’ economic impact. Although Commerce has been
directed by the Export Administration Act to establish a capnbility to monitor
and gather information on foreign availability, it has made only minimal prog-
ress in doing this.

Finally, the most difficult of adverse economic effects to quantity, and perhaps
the most important to long-term U.S. export interests, is the impact of controls
on the reputations of U.S. companies as reliable suppliers and the resulting
adverse structural changes in trade patterns.

For Commerce to have all pertinent information on hand for use in preparing
thorough economic analyses on export controls, the Government would have to
require extensive data submissions from business. We do not believe such data
collection is desirable or realistic.
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OBSERVATIONS
As you know, the Export Administration Act of 1979 guides, but does not pre-

cigely lmit Drecidontial use of foreign jpolicy expori controis—perwitting the
President to exercise his judgment on a case-by-case basis. Chanzing the Act to
try to improve decision making is possible, but implementation of these changes
is likely to be extremely difficult and have limited benefits. For example, reguir-
ing edditional data collection and economic analyses, and setting guideposts
concerning the tolerable level of economic costs that might be incurred for poten-
tial foreign policy benefits iz unlikely to improve decision making because of con-
straints on data collection and analysis and the predominance of foreign policy
considerations. Improving the end-of-the-year economic analyses made as part
of the controls extension process would probably also have only marginal value,
given the importance that demonstrated progress in meeting foreign policy goals
plays as the primary justification for relaxing controls. There is potential for
revising the law to reduce the burden on the private sector through provisions
safeguarding contract sanctity or limiting extraterritorial reach. However, such
changes address only part of the basic problem of damage to U.S. companies’
reputations as reliable suppliers and the resulting long-term structural changes
in U.S. trade patterns.

Other possible changes would not necessarily contribute to better decision
making as a general proposition ; however, these changes could reduce the use of
foreign policy export controls by restricting them or making them more cumber-
some to use. Improving Commerce’'s foreign availability assessment capability
and prohibiting the use of controls where foreign availability exists would, in
effect, greatly reduce the President’s ability to use export controls as a foreign
policy tool. And requiring a public comment period before controls could be im-
posed would have a similar effect, because it is unlikely a President would want
such a decision making process conducted publicly.

In our view, the key problem with foreign policy export controls is that their
economic costs have been more visible than their political benefits, yet their for-
eign policy rationale has over.idden such cost considerations. By demonstrating
that the Administration did know the essential economic arguments against the
use of export controls, our review helps to clarify the debate on foreign policy
controls, in the sense that it refutes the premise that the Administration might
have acted differently had it been aware of the probable economic costs, and it
shifts the debate back to the userulness of such foreign policy controls.

If the Congress believes it is desirable for the President to have this kind of
foreign policy tool, then it may have {o rely oun the judgment of the President to
impose controls only where a consensus exists that their foreign policy purposes
can be achieved at a reasonable cost. We do not believe that fine tuning the Act
to require more economic analysis will alter the decision made. On the other
hand, if the Congress believes, as our major trading partners do, that unilateral
foreign policy export controls are not an appropriate tool to achieve foreign
policy goals, then it should eliminate this authority from the Act.

Mr. Chairman, this concludes my statement, I will be happy to answer aLy
questions you or your Committee msy have.

Senator Marnras. Thank you very much. That was a noble effort.
Mr. Marcuss.

STATEMENT OF STANLEY J. MARCUSS, MILBANK, TWEED,
HADLEY & McCLOY, WASHINGTOR, D.C.

Mr. Marcuss. Mr. Chairman, thank you very much.

I do not have a prepared statement, as I explained to your staff. My
travel schedule made that impossible. But with your permission, I
would like to submit a formal statement after my testimony.

Senator MaTinias. Your statement will be received and made a part
of the record.

Mr. MARQUSS. Thank you, Mr. Chairman.
Mr. Chairman, Congress has been engaged in this kind of effort
every 3 or 4 years over at least the last 15 years. Every 2, 3, or 4 years
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the Congress has expressed a deep dissatisfaction with export controls,
and has gone through a variety of different efforts to change the law
and to change the administration of export controls, both national
security controls and foreign policy controls.

Unfortunately, the fact of the matter is that none of tho-e efforts
has met with any significant success in my judgment. Congress has
labored long and hard and has produced a very complicated statute
that contains statements of perspective and points of view from all
across the foreign policy and political spectrum, leaving essentially
in the hands of the executive branch unbridled discretion to do what
it wishes to do in the exercise of foreign policy export controis.

The latest example of that effort and the consequences was the exer-
cise in 1979 to rewrite the Export Administration Act from top to
bottom. It was rewritten, and included in the 1979 rewrite were sub-
stantial unprecedented new provisions imposing various criteria and
procedures that were to be applied in the exercise of foreign policy
export controls. For example, certain criteria were to be considered
by the President before controls were to be imposed. An immediate
report was to be made to Congress with respect to every exercise of
foreign policy controls. Congress was to be consulted in advance in
every possible instance. Business was to be consulted in advance. There
were i0 be no controls if there were foreign availability unless the
President decided otherwise, and all foreign policy controls were to
expire every year, a sunset provision, if you will.

But I submit, Mr. Chairman, that that effort in 1979, as all efforts
prior to that, have had very little consequence. The criteria are typi-
cally addressed after a decision has been made. The criteria are really
discussed in terms largely of a rationalization for actions already
decided upon. The annual reports to Congress, if they were to be
perused, I think, would be judged by any impartial observer as pro
forma reports.

Now, I say this without regard to Republican or Democratic ad-
ministrations.

The immediate report that 1s to be made to Congress upon the ex-
ercise of control in the case, for example, of the pipeline sanctions,
was made after the controls were lifted. That is not very immediate.
Consultation with Congress and business with respect to pipeline
sanctions and other matters with which T am familiar has largely
been pro forma.

The main problem, Mr. Chairman, is that the statute has no teeth.
It has no enforcement mechanism, and without an enforcement mecha-
nism or mechanisms, whatever Congress does perhaps short of vigor-
ous oversight will probably be no more successful this time around
than it has been each time arourd in the last 15 years.

I, therefore, would recommend consideration of the following, One,
I do support the so-called sanctity of contract notion as it has been
established with respect to agricultural commodities. There are very
few circumstances, if any, in which the performance of existing con-
tracts would adversely affect the foreign policy of the United States.
This, mind you, is not the national security area.

Second, I would strongly urge consideration of the appointment of
what for lack of a better term I would call a technical advisory com-
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mittee, not for purposes of reviewing the wisdom of a proposed foreign
policy coarse of action, but for purposes of reviewing the specific order
that would be issued to implement a particular foreign policy export
control.

I would cite to you the oii and gas pipeline sanctions that were im-
posed in 1981 and 1982. I am convinced the administration has ab-
solutely no idea what its orders implementing the Presider t’s decision
would do. They were astonished when they discovered their breadth.
ﬁ lbe;:hilical advisory committee in that regard, I think, would be very

elpful,

ird and most important, I would say if the Congress is serious
about criteria being considered, including quostions of forzign avail-
ability, the only effective or the most effective way to insure that those
criteria are in fact considered properly is for Congress to authorize an
aggrieved party to go to court, just the way an aggrieved party can go
to court with respect to environmental actions, not to block the basic
substance of the action, but to insure that the factors that are required
to be considered are in fact considered.

Now, lastly, as to the questions you raise in your letter : Should Con-
gress impose limits on extraterritorial reach? Yes, absolutely, There
are few, if any, circumstances in which the executive branch cannct
achieve its objective by imposition of the law to U.S. persons in the
United States, and it need not apply thL> law extraterritorially.

Second, you ask, what should the role of the Defense Department
be in reviewing license applications with potential military applicabil-
ity. I think the Defense Department’s role is central in that regard,
but the key thing is to keep the Defense Department in the role of as-
sessing military implications and not making foreign policy judg-
ments. I can cite you examples in which the line was crossed many
times in the past.

Third, you ask, shorld the President be granted authority to limit
imports? I would say yes in principle. I have argued that before, be-
cuuse it seems to me there is a basic unfairness in imposing the costs
ot foreign economic policy exclusively on exporters and not on im-
porters. I say yes in prirciple, but I think there is a great danger of
abuse, that such authority might be used for protectionist purposes.

Fourth, in what way can the act be improved to take into account
foreign availability ? My answer is judicial review.

Last, what role can the Foreign Relations Committee play in for-
eign policy export controls? Mr. Chairman, I think there is no sub-
stitute for effective, vigorous committee oversight. There has not heen
enough of that, in my judgment, in the past, and I think that is a key
role for the Foreign Re{ations Committee to play. .

Mr. Chairman, I would conclude by saying I think this is a serious
issue. Export controls are a central part of U.S. foreign policy, but
unbridled, ill-informed executive branch use of controls can impose
serious costs and has serious dangers. T therefore urge that whatever
Congress does with the Export Administration Act tl..s time around,
that it be resolute, clear, and precise, that it not simply transfer the
debate back over to the executive branch to fight it out among compet-
ing bureaucracies for the next 3 or 4 years.

Thank you, Mr. Chairman.

[Mr. Marcuss’ prepared statement follows:]

?73-674 0 - 83 - 4
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PREPARED STATEMENT OF STANLEY J. MARcCUSBS!

Mr. Chairmap and members of the Committee, I am delighted to be able to
respond to your invitation to testify today on the difficult and sometimes frustrat-
ing issues associated with the use of foreign policy export controls under the
Export Administration Act. Unfortunately thia hag hocome a porennial issue;
every three or four years during the past fifteen years Congress has grappled
with the issue o the proper role and use of foreign policy export controls. Regret-
tably, no acceptable balance has been struck over the years, and each time the
Export Administration Act has come up for renewal, expressions of Congres-
sional frustration and concerr abound.

THE PREMISES OF FOREIGN POLICY CONTROLB

Foreign policy export controle are based on at least three premises:

(1) That they are effective in denying a target nation access to goods, services
or technology;

(2) That they are effective in changing a target country’s behavior; or

(3) That they are effective as a symbol of disapproval.

Experience, however, suggests that the foundation for these premises may be
weak.

Export controls are effective in denying a target country access to supplies
only when the implementing nation or nations he ‘e a monopoly, or near mono-
poly, on the restricted product. Although the United States was the sole source
of many important technologies and products 20 years ago, this is no longer the
case today. Many Western European or Japanese producers are more than will-
ing to provide gosds and wervices that American producers are prohibited from
exporting. The recent Soviet pipeline sanctions are an example, No sooner was
Caterpillar Tractor’s license ror the export of heavy earth-moving equipmeitt
revoked than the contract was given to Komatsu of Japan. Incidentally, that
episode has gone a long way toward transferring world leadership in heavy earth-
moving equipment from American to Japanese firms. Thi- is not an isolated case;
American controls on the export of soybeans in the ea..ty 1970’s helped to estap-
lish Japanese-financed Brazilian farms as major world producers. There was,
of course, a corresponding decreasc in American market share.

Even if foreign policy export controls are effective in denying the target’s
access to supplies, they are seldom instrumental in causing the target to change
what it regards as important foreign or domestic policies. Indeed, target coun-
tries often rally to oppose whst they characterize as Interference in their iunter-
nal affairs, thereby undermining the controls through the use of alternative
[ ~ * cts or through the development of indigenous replacements.?

Finally, although export centrols can constitute a visible expression of dis-
approval of another country’s policles, they rapidly lose what little symbolic
value they have if they are shown to be ineffective. What may be percejved as
& symbol of disapproval at the outset may quickly become & symbol of ineffective-
ness if the target country persists with impunity in its objectionable actions.
Tkat is not to suggest that the United States shonld never use export controls for
symbolic purposes; but it must recognize that symbolic exercises may be double-
edged swords.

ALTERNATIVE CONGRESSIONAL ROLES

If Congress is dissatisfied with past foreigu policy export control exercises,
the key cauestion is what changes in law or in practice does it wish to maxc.

One possibility is yet another effort to amend the Export Administration Act
80 as to require executive branch consideration of new or more refined criteria
or new or more refined procedures when foreign policy controls are being
contemplated.

Another possibility is for Congress to adopt a more aggressive oversight
posture,

A third possibility, now probably foreclosed by the Supreme Court's recent
decision in Immigration and Ncturalization Service v. Chadha, would be to

1 Partner, Milbank, Tweed, Hadley & McCloy, formerly, Senlor Deputy Assistant Secre-
tary, U.8. Department of Commerce, and Counsel to the International Finance Subcommittee
of the United States Senate.

* See Abbott, “Linking Trade to Politlcal Goals: Foreign Policy Export Controls in the
1970s and 19808,” 65 Minn, L. Rev, 739, 812-19 (1981).



23

require congressional corcurrence with executive proposals prior to implementa-
tion of foreign policy controls.

Whatever it does, however, Congress must recognize that past attempts to
impose some discipline upon the use of controls have generally failed. The re-
write of the Rxnort Administration Act in 1070 for cxample, S0UELL (0 llcreane
the effectiveness of foreign policy controls while limiting the circumstances in
which they might be imposed indiscriminately. Amendments adopted at that
time specified criteria that the President must consider prior to ixposing for-
eign policy export controls. These included: the probability that the controls
would be successful, the reactions of other countries to the controls, the effect
of the controls on U.S. export performance and the ability of the U.S. to enforce
the controls. The President was required to report to Congress “immediately”
upon the imposition of controls. Congress was to be consulted prior to imposing
controls “in every possible instance.,” Consultation with appropriate industrial
representatives was similarly required. The President was to take “all feasible
steps” to prevent foreign availability from undermining U.S. controls. Finally,
all foreign policy controls were to lapse and require renewal once a year. Had
these provisions been strictly applied, they would have gone a long way toward
assuag!ng the current concern over the use of foreign policy export controls.

Unfortunately, the 1979 reforms have made little, if any, difference. The cri-
teria that are required to be cousidered are addressed, typically, only after a
decision to impose controls has been made. The corresponding report is, therefore,
little more than the rationallzation of & foregone conclusion.’ The “immediate”
report to Congress that is required usually falls far short of being immediate. In
the case of the pipeline sanctions, for example, the repurt to Congress was not
made until after the sanctions had been lifted. The annual report to Congress is
typically pro forma, and there is typically nothing that can pass as effective
consultation with Congress or industry prior to the imposition of controls. Indeeq,
consultation with industry is often reducel to a few telephone calls made imme-
diately prior to the imposition of controls.

The Export Administration Act is not and cannot be effective in accomplish-
ing its gomls because it has no teeth; it has no enforcement mechanism. Absent
an enforcement mechanism, or vigorous congressional oversight, efforts at reform
will fail, just as previous efforts at reform have falled. Accordingly, I recommend
the following: (i) protection of existing contracts from interference by new
export controls (~ so-called “‘contract sanctity” provision), (ii) creation of a
technical advisory committee to review the language and consequences of pro-
posed export control orders and (iii) creation of an injunctive remedy available
to injured parties when the President fails to abide by the procedures set forth
in the statute.*

So fur as contract sanctity {s concerned, I propose that the Export Adminis-
tration Act be amended to bar Interference with existing contracts urless the
adversely affected party is ccmpensated for losses that he might bear. Determin-
ing which losses should give rise to a cause of action for compensation is no easy
task, and it would probably be necessary to put some limits on the local com-
pensation that covld be recovered. Nonetheless, the principle is an important
one and should be vigorously pursued.

Second, I propose the creation of what might be called, for lack of a better
terni, a technical advisory committee to review proposed export control orders
80 as to advise the Executive pn their scope and legal and practical consequences
prior to their promulgation. The advisory committee would have no authority to
review the merits of the decizion to impose controls; instead it would assist the
executive branch in fashioning an order that is workable, enforceable and effi-
clent in achieving its goal.

Third, if Congress is serious about requiring that specified procedures be fol-
lowed and that specified criteria be considered prior to the implementation of
controlg, it must provide for tecourse to the courts or some other arblter in the
event of the failure of the exiecutive branch to comply with the law. Adversely
affected parties should have the right to seek injunctive relief based uvon the
President’s failure to comply with the Act’s procedural requirements, This type

8 fee, e.g., Extension of Forelgn Policy Export Controls, 47 Fed. Reg. 9201 (188%).

¢ See generally Staff of Senate Comm, on Foreign Relations and Cong. Research Service,
87th Cong.. 2d Sess., “The Premises of East-West Commercial Relations: A Workshop,”
56 (Comm. Print 1985° (statement of Stanley J. Marcuse). Therein I suggest twelve changes
to the Export Administration Act
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of relief could be modeled upon the injunctive relief available when the executive
branch fails to undertake a proper anvironmental impact study prior to institut-
ing a program that significantiy affects the quality of the human environment.®
While not substantively changicz requirements for the Lmposition of foreign
policy controls, this proposual would create a strang incentiva for the axecutive
branch to follow the mandate of Congress.

OTHER CHANGES IN THE E.A.A. .

Some other useful changes in the E.A.A. are suggested by the questions posed
in your letter requesting me to testify.

(1) Congress should prohibit the application of foreign policy export controls
extraterritorially. The Soviet pipeline sanctions demonstrated the severe tensions
that the extraterritorial application of export controls can cause. There is no
reason why unilateral foreign policy exjort control laws should continue to be
applied outside U.S. territory. There are few, if any, instances in which the
desired effect cannot be achieved by applying the law to U.S. persons only. For
example, U.S. parent corporations can be directly required to prohibit their con-
trolled foreign subsidiaries from making certain exports; it is not necessary to
apply the law to the subsidiaries themselves. This proposal would minimize con-
flicts with the laws and policies of foreign nations. It would not significantly
interfere with the ability of the United States to use axport controls effectively.
I~deed, it might improve the effectiveness of export controls by forcing the United
States seriously to explore multilateral controls. If this proposal were adopted,
U.S. law would more fully conform with international law, and American foreign
subsidiaries would not be faced with the burden of dealing with conflicting laws.

(2) The role of the Department of Defense in approving or disapprovirg export
controls should be strictly limited to exports capable of significant military ap-
plication. The Department of Defense should not control foreign policy de.isions.
Distinguishing between foreign policy and national security controls is not al-
ways easy, but it is hard to justify the Soviet grain embargo after the invasion
of Afghanistan as a national security control thus avoiding the foreign policy
limitations of the law. Yet that is what was done.

(3) In principal, the President should have the power to limit imports to the
same extent that he may limit exports. Adoption of such proposal would redress
the fundatnental unfairness of singling out U.S, exporters to bear the costs of
certain foreign policy decisions. On the other hand, care must be taken to prevent
the very real possibility that import control authority would b2 used for pro-
tectionist purposes.

(4) Currently, the E.A.A. requires congideration of foreign availabilitiy prior
to the ‘imposition of foreign policy or national security controls. By providing
for judicial review of the President’'s imposition of controls, the foreign avail-
ability determination requirement wovld be strengtheaed.

(5) Finally, the Senate Foreign Relations Committee should seek to stimulate
aggressive congressional oversight of foreign policy export controls either di-
rectly or through the committees that have direct jurisdiction over the Act.

CONCLUSBIONS

Foreign policy-based export controls are an important part of U.S. foreign
policy. Yet ill-informed and uncheckad executive branch use of foreign policy
controls can be a serious danger to U.S. foreign and economic policy. It .an
seriously strain relations with U.S. allies; imperil long-term U.S. commercial
interesis ; and undermine cverall U.S. foreign policy.

Foreign policy is an essential responsibility of Congress. I, therefore, urge that,
in whatever Congress does with the Export Administration Act this time around,
it be resolute, clear and precise and that it not merely transfer the debate from
Congress to the executive branch as has happeuned all too often in the past.

Senator MaTHias. Thank you, Mr. Marcuss.
Mr. Abbott.

8 Bnvironmental impact statements are provided for in 42 U.S.C.A. § 4332 (West 1977).
The judicial standard applied in cases i which failure to abide by the appropriate proce-
dure is alleged In whether actions were taken “without observance of procedure reqguired
by law.” § U.S.C.A. § 706(2) (D) (West 1977).
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STATEMENT OF PROF. KENNETH W. ABBOTT, NORTHWESTERN
UNIVERSITY SCHOOL OF LAW, CHICAGO, ILL.

Mr. Assorr. Thank you, Mr. Chairman.

With your permission, I would like to make two general points that
are not included in my written statement. I received this bill on Friday,

-~and have now had a full weekend to peruse it and think about it, so 1
have two general points to add, and then will summarize my statement.

My general comments are these. First, it seems to me that no one
side in this debate over export controls has a monopoly on the truth.
Those who would strergthen national security controls or strengthen
the'President’s hand in foreign policy have arguments in their favor.
Those, like Senator Percy, who are concerned with weakening Amer-
ican industry, those who are concerned about alienating our allles, have
strong arguments in their favor.

Renewal of the statute every few years is so difficult because these
contending forces have to be balance(i In this light, I am very pleased
to see that S. 979, the pill coming out of the Senate Banking Commit-
tee, 1s &t least more moderate and balanced than the bills from which
it is derived, tle original bills intrcduced into that committee.

If1 were asked to testify on those original bills, I would say they
all included provisions that are truly dangerous. I think most of those
provisions have been taken out,

My sécond general point is less positive than that one. It sort of
echoes what Mr. Marcuss just said. As you know, this legislation is
becoming very long, and it is becoming very complex. It has increas-
ingly ' ubtle criteria, and it has increasingly finely tuned procedures
n it which makes a lot of work for lawyers, which 1s a good thing, but
in the larger sense it may make the statute unworkable.

It s already becoming difficult for everyone concerned with the area
to understand what the statute says, and I believe there is consider-
able feeling in the land that these increasingly complex provisions are
creating a lot of paperwork but are not having much of any effect at
all in either guiding or constraining the executive branch.

Tt seems to me that there is very soon going to come a time when
Congress has to rethink this statute completely and adopt a much
simpler, much cleaner approach. T have recommended that the Con-
gress scriously consider repealing the foreign policy delegation of au-
thority to the President. I'f the President needed that auvthority for
nonemergency situations, he could come and request legislation. Mr.
Marcuss and others have suggested judicial review, which sounds
shocking, hecause it has never %een a part of this Frogram, but I do
not think it would really be shocking at all. It would be a very useful
dnvice in a limited way.

Let me now mention twe specific provisions in S. 979 that cause me
particular concer, , that are directly related to American forcign rela-
tions. First is the provision which would authorize the President to
contrel imports from any country to which it controlled exports for
foreign policy purposes. This is the provision intended to address the
com %aint that the export community bears an unfair share of the

burden for the cost of economic sanctions.
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The best way to proceed in considering that problem, it seems to me,
would be to have a complete and objective study as to whether it is
truly necessary or desirable for the President to have authority to
impose a wide range of economic sanctions. He has such power in the
International Emergency Economic Powers Act, but it. is not clear to
me that it is really necessary in the nonemergency situation, If it were
determined, however, that the President should have a range of non-
emergency powers, then we could pass appropriate legislation with
appropriate constraints on the use of that authority.

First of all, a sufficient study of that need has not taken place, rather
clearly, and aside from this, 1f you look at the provision in S. 979, it
has a major flaw, Once the President’s authority is triggered by the
use of any foreign policy export control, he is immediately authorized
to control any imports from that country subject to no constraint
whatever that I can find in the language of the bill. All of the finely
drafted criteria and procedures apply by their terms only to export
controls. Not one of them applies to import controls, The President
does not have to consider the ffects on the American economy or any
other criteria.

I will quickly note two further problems. First, under the General
Agreement on Tariffs and Trade [GATT], there is a principle of non-
discrimination, often called the MFN principle, equal treatment for
trade of other contracting parties. There are exceptions in the GATT
for national security controls. There is no exception for general politi-
cal trade controls. GATT has always been more concerned with restric-
tions on imports than restrictions on exports, and it seems to me this
provision would raise problems,

Finally, as Mr. Marcuss noted, it seems to me this import control
Erovision could become the focus for protectionist interests in the

Tnited States.

On my second point, how the bill deais with the problem of extra-
territorial application of American export contrcls, or perhaps, more
properly, how it fails to deal with that subject, let me say the follow-
ing. We have hesrd already extraterritorial application of American
controls has an adverse effect on foreign policy, adverse effect on the
economy of the United States. It is important to note what happened
in the pi[i{eline case. Affected foreign governments were able to move
in and take considered, official, formal, legal action by the executive
branch of governments and simply block our controls.

There is a great risk that our controls will simply be ineffective.
In spite of all ox these problems, Congress has never seriously grappled
with this problem. The statute includes the phrase “exports subject
to the jurisdiction of the United States,” does nothing to define that.
and it does not indicate as a matter of policy hew far our jurisdic-
tion should be extended in light of the costs of extraterritorial
regulation.

. 979 has certain provisions on this that would require the Presi-
dent to make three separate determinations relevant to the problem of
extraterritoriality., The heart is in the right place on these provisions,
but they are simply not clear enough. They do not. convey much mean-
ing, and they leave almost complete flexibility in the executive branch
to take the action they desire and justify it after the fact.
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I see the red light, but let me just say something near and dear to
your heart, Senator Mathias. I am sure you will give me the extra
time.

Senator MaTnias. It had better be goed.

Mr. Assort. I am currentiy preparing an article which is directed
at Congress and recommends an approach to this extraterritoriality
problem, an approach in two parts. The first part would be to estab-
lish a national commission to study the legal, economic, and political
implications of extraterritorial trade controls. My article proposes a
separate commission on this issue, but T know you have taken the lead
in this and have recently introduced a bill for a more general study of
extraterritorial application of American law. T would be pleased to
see this study given to that commission.

The second part of my recommendation is that the Congress direct
the President to enter into negotiations on this subject with our major
trading partners, and draw some workable lines in negotiation. I do
not see any other way that the problem is going to be resolved for the
long run, and I am trying now to draft some workable formulaticns
that could be used in those negotiations.

Thank you very much.

[Mr. Abbott’s prepared statement follows :]

PREPARED STATEMENT OF PROF. KENNETH W. AHBOTT

Mr. Chairman, members of the Committee, my name is Kenneth Abbott. I am
professor of law at Northwestern University School of Law in Chicago. My
teaching and research are primarily in the area of international trade and inter-
pnational business law, and I have spent considerable time researching issues
related to American export controls. I am here only out of interest in and con-
cern for the subject, and am not representing any personr or group.

I understand that this Committee is concerned with S. 979, :he bill recently
reported cut by the Banking Committee, primarily from the point of view of its
potential effects on the foreign relations of the United States. There are many
provisions in this extensive bill that merit discussion and analysis. In the interest
of time, however, I propose to focua this morning on two aspects of the bill that
seem to me to have a particularly direct bearing on U.S. foraign relations. These
are: (1) the provision of the bill that would delegate to the President authority
to restrict imports from any conuntry against which foreign policy export controls
had been imposed; and (2) the manner in which the bill deals, or fails to deal,
with the extraterritorial application of American export controls.

1. The provision in the bill that causes me the greatest concern ia section 6(1),
which authorizes the President to control imports from any courtry to which
exports have been controlled for foreign policy purposes. This provision is an
improvement on the original version, which would have required the use of
import controls, but X still belleve that it has been fully thought through.

The provision is intended to address the complaint that the exporting com-
munity bears an unfair share of the burden when the United States imposes
economic sanctions against other countries, This is so because existing statutes
give the President greater leeway to restrict exports than to restrict imports,
financjal transfers or other transactions. One way to deal with the problein is ‘o
curtai]l the President’s authortiy to control exports for foreign policy purposes.
The bill attempts to do that, in several ways, but the drafters of the bill appar-
enly thoughbt it was also necessary to increase the President’s authority tn control
imports. I belleve, however, that Congress should act very cautiously indeed in
considering whether to grant such authority.

The best way to proceed would b« first to determine whetker it is necessary
or desirable for the Presidant to be able to impose a range of economic sanctions,
as he is authorized to do under the International Emergency Economic Powers
Act, If it were de imined that the President should have non-emergency power
to restrict imports, the authority should be granted subject to appropriate con-
straints designed to minimize the costs of such res‘rictions.
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Sufficient study of the nped for expanded authority has not taken place.
Aside from this, however, $.{979 has two contrasting flaws. In one sense, it does
not go far enough: it only quthorizes the P’resident to control imports once he
has aiready imposed foreign|policy export controls. Thus the hill would unneces-
sarily limit Presidential flexibility and would also place an unnecessary burden
on exporters.

In another, more important sense, the bill goes too far: Once the President's
authority to control imporid is triggered by the imposition of export conirols,
there is no constraint whauveyer on the use of that authority. The President is not
required, for example, to make a determination as to the likelihood that the
import controls would achieve their intended purpose. He is not required to con-
sider the effects of the impgrt controls on American importer§, on consumers,
on producers utilizing impotted raw materials or components, or on inflation.
All the constraints in the dtatute, in fact, apply only to confrols on exports.
It would not be enough, furthermore, simply to make the existing language
applicable to import controls as well; separaie provisions would have to be
drafted.

Two further problems shonld also be noted. First, under the General Agree-
ment on Tariffs and Trade [(zATT], the United States is committed to the prin-
ciple of non-discrimination——usually known as the MFN principle—in its trade
with other contracting partigs. There are exceptions in the GATT, notably for
certain national security restrictions, but there is no general exception for
political trade controls.

The same problem arises wlith respect to controls on exports. In the past, how-
ever, the GATT has refused {o deal with political export controls, treating them
as a question beyond the campetence of the organization. Traditionally, how-
ever, the GATT has been prijharily concerned with restrictions on imports. Polit-
ical import controls, then, arg comewhat more likely to run afoul of the GATT,
or at least to become the subject of international criticism on legal and policy
grounds. I am sure the point|would be raised, for example, by the EEC. In any
case, disregard of the non-diserimingtion principle weakens the principle gen-
erally, and may return to hagnt the U.S. in the future.

Finally, the authority to restrict imports contemplated by this bill could well
become a focus for industrieqd in the United States seeking unwarranted protec-
tion from import competition Again, the lack of constraints on the President's
authority becomes an issue. For example, it appears that if the President were
to control exports of vehicles|and aircraft to certain Latin American nations in
the interest of regional stabiliky, he would automatically be authorized to restrict
any imports from those samq nations. Domestic producers might well seize on
this opportunity to press for dqontrols on competing products.

2. I move now to my second [point, how the bill deals with the problem of extra-
territoriality. The extraterritgrial application of American export controls has a
direct and adverse impact on the foreign relations of the United States. The
recent controls aimed at the|Soviet Union's Yamal pipeline provide a perfect
illustration. These controls were expanded in 1982 to apply to foreign buyers of
U.S.-origin goods and compongnts, foreign licenses of U.S.-origin technology, and
foreig affiliates of American firms. The result was a dramatic confrontation
with our most important allies and trading partners and a significant threat to
the cohesion of the Western alliance.

A particularly important agpect of this dispute was the mode of reaction of
the affected foreign governments. In addition to the expected diplomatic re-
sponses, the governments of Friance and England took formal legal action to block
the application of the Americgn controls. This was not the isolated action of an
individual court, as in the famous Fruehauf case, but the considered action of
the executive branch of government. The legal tools necessary for similar block-
ing actions are available in njany other countries, and it can be expected that
the precedent set by England and France will be foilowed by other governments
in years to come.

The economic costs of extratprritorial trade controls should also be noted. Even
the risk of extraterritorial regulation makes U.S.-origin components and tech-
nology, as well as the products of foreign subsidiaries of American firms, rela-
tively less attractive. It givey foreign business firms a clear incentive to sub-
stitute non-U.S. suppliers, if sgtisfactory alternatives can be found. It gives for-
eign governments a clear incentive to more closely regulate the activities, and
even the entry, of American multinationals.
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In spite of these and other adverse consequences, Congress has never seriously
grappled with the problem of extraterritoriality. In 1977, Congress amended the
Export Administration Act to authorize controls on exports “subject to the juris-
diction of the United States.” But the Act does not define “the jurisdiction of the
United States,” nor does it indicate as a matter of policy how far American juris-
diction should be exercised, in light of the pwlitical and economic costs just
described.

8. 979 would address the policy question by amending section 6(b) of the Act
to require three separate Presidential determinations relating to extraterritorial-
ity before any foreign policy export control could be imposed: (1) that foreign
reactions are not likely to render the controls ineffective; (2) that foreign reac-
tions are not likely to render the controls “counterproductive to U.S. foreign
policy interests;” and (3) that the controls will not have an extraterritorial
effect ou friendly countries “udverse to overal! U.S. foreign policy interests.”

The first of these is aimed at the possibility of foreign blocking actions, and
is a valuable addition. As to the other two requirements, their heart seems to be
in the right place, but they are simply not as clear as they should be. Language
like “counterproductive to U.S. foreign policy interests” and ‘‘adverse to overall
U.S. foreign policy interests” just does not convey much precise meaning.

What the statute must convey is, first, that United States export controls
should not violate international law, to the extent it can be determined ; and sec-
ond, that all of the costs of imposing extraterritorial controls, both political and
economie, should be clearly recognized and weighed against the benefits that can
realistically be expected from extraterritorial regulation. The language of 8. 979
does not take account of all the poteniial costs and does not require that the ccsts
and benefits of extraterritorial regulation be separately balanced. As a result, it
ne:ther guides nor constrainsg the President to any significant degree.

The contract sanctity provision in S. 979 might in practice eliminate many of
the foreign complaints heard during the pipeline dispute. The language of that
provision, however, also contains a number of ambiguities, and does nothing to
resolve the issue of jurisdiction in situations where existing contracts are not
affected.

In sum, while this bill would take <several steps in a desirable direction there
is more that Congress could do.

I am currently preparing an article that recommends & two-part approach.
I first suggest that Congress establish a national commission to study the prob-
lem of extraterritoriality in the application of trade coutrols. I am proposing
a commission that would focus solely on political trade controls, using asg a
model the proposal for an international antitrust commission put forward by
Senator Mathias and former Senator Javits. I would be pleased, however, to see
the subject entrusted to the more general study commission recently proposed
by Senator Mathias. 1

i then recommend that Congress direct the President to enter into negotia-
tions on the issue with our major trading partners, guided by the recommenda
tions of th2 commission, I believe that the dispute over extraterritorial
jurisdiction can be lastingly resolved only through nggotiations. Ideally, negotia-
tions would lead to the drawing of some workable lines and the elimination
of at least some of the political conflict and economie distortions with which we
must now contend. to the benefit of all concerned. My article will suggest several
formulationr for the drawing of workable lines that would not require the
United States to sacrifice any of its essential interests. I would be pleased to
provide the Committee with a draft of this proposal as soon as I have com-
pleted it.

That concludes my formal testimony, but I would be pleased to answer any
questions.

ADDITIONAL COMMENTS ON S. 979, To AMEND AND REAUTHARIZE THE ExpoRT
ADMINISTRATION ACT ofF 1979, SUBMITTED BY KENNETH W. ABBOTT

With the permission of the Chairman. I wish to submit in written form several
comments on S. 979 that were not included in my written statement submitted to
the Committee on June 27, 1983 :

1. To begin, I would like to make a very general comment on the progress of
the legislative process in the Senate. No one side in the debate on export controls
has a monopoly on the truth. Those who would strengthen national security
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controls or give the President a strong hand in foreign policy have many argu-
ments in their favor; so do those who are concerned that we not hamstring
American industry or alienate our trading partners. Renewal of the export
control legislation is always difficult, because these contending forces must be
balanced. In this light, I am pleased to see that S. 979 has moderated the more
extreme proposals put forward by the various factions. If I had been asked to
comment on the ¢riginal bills introduced in the Senate this session. I would have
sald they includec some provisions that were truly dangerous. This bill causes e
much less concern. The most extreme features have beer moderated, and the
bill contains some very positive features—including, notably :

A. The encouraging statement of policy in favor of vigorous scientific enter-
prise and free scientific communication :

B. Some improvements in the treatment of foreign availability—encouraging
bet'er information gathering, the presumption in favor of applicante’ representa-
tions (for national security controls), consideration of foreign availability, in the
militarily critical technologies list, and extenson of the “render ineffective” test
of foreign availability to forelgn policy controls;

C. Prior notification to Congress on the imposition of foreign policy controls;
and

D. The foreign policy contract sanctity provision.

2. My second general point is less positive. As the members of the Committee
well know, this legislation i3 becoming very long, very complex, with increas-
ingly subtle criteria and finely tuned procedures. This makes work for lawyers,
but in the larger sense it may make the .‘ct unworkable.

It is already becoming difficult for exporters, executive branch officlals, and
even Members of Congress to understand. And there is considerable feeling that
the increasingly complex provisions are creating additignal paperwork, but are
not having much effect in guiding or constraining the Prestdent.

To take one example, S. 979 would require the Pregident to extend foreign
policy controls every 8 months, instead of every year. at means an additional
report will be filed. but I venture to suggest that it will have virtually no effect
on how long particular controls remain in force. This sort of approach to regula-
tion can eventually lead to disrespect for the law.

I believe there will soon come 2 time when Congress has to rethink the export
control statute completely and come up with a much simpler, cleaner and more
effective approach. (A) One approach previously tried in the context of controls
on agricultural products—the legisiative veto—no longer appears to be available.
(B) I have recommended that Congress consider repealing the President’s
authority to impose foreign policy controls. Under this approach, the President
would retain his national security authority and his wartime and emergency
authority. and could request Congressional authority for nonemergency, peace-
time foreign policy controls in specific sitnations. The hearing process wounld then
be used to ensure that all interests were exposed and considered. (C) Several
persons involved in the recent pipeline sanctions have recommeonded that the
statute provide for judicial review of the imposition of foreign policy controls at
the request of a firm affected by the controls. As I undgrstand this proposal the
court would not review the substantive wisdom of the|decision to impose con-
trols. but would only consider (i) whether the President pr his delegee had before
him a record of substantial evidence bearing on the cri‘t{ria specified in the Act,

gand (if) such matters as whether the choice of goods to be controlled was made
capriciously or with an improper motive. such as the intent to damage a particu-
lar firm. Such limited judicial review would not be shbcking at all and might
prod the Executive branch to more thoroughly consider the details of its pro-
posals. Tn truth, however, T believe such judicial review] might bhe too limited to
resirain the President from an excessive use of foreign policy controls.

At the hearing, I was asked what am>ndnents to 8, 979 members of the Com-
mittee should offer. I responded by mentioning several specific provisions that
could be improved, including those discussed in my orifrinal statement, hoth of
which hear directly on United States foreign relations. at T helieve the mem-
bers of the Committee should really do—now o: at a later time—is to work jor
a thorough rethinking of the Act along these or other|similar lines. Since the
entire Act affects our foreign relations. as well as our J!ntprnationnl trade, this
serems clear'y within your province and your responsibility.

Senator MaTmias. Thank you, Mr. Abbott.
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Let me start out by reviving the famous question that Senator Baker
yropounded so often during the Watergate hearings. What did the
&’resident know and when did he know it?

Mr. Mendelowitz says that there was a wide understanding within
the administration of exactly what the facts were with relation to the
pipeline restrictions. Mr. Marcuss says, or at least I understood him to
say, that he doesn’t think the administration had any idea what the
results of the pipeline sanction action would be.

Now, those seem to me to be somewhat contradictory states of mind.
I wender if you could enlighten the committee as to exactly what the
level of sophistication of administration knowledge really is about
these subjects.

Mr, MenbeELowITz. The work that we did included discussions with
senior administration officials, review of files, discussions with some
50 private sector business representatives, and review of material that
was both in the public arena and information that is still classified.

Based on the full range of information that we reviewed, it is our
judgment that the administration had—both from internal Govern-
ment sources and communications from major exporters affected by
the pipeline controls—information on hand before the imposition of
the controls that assessed fairly accurately the direct consequences of
the imposition of the controls, namely, lost exports and sales. What
they did not have was quantitative analysis of secondary effects. We
are unsure that those can be done in any event.

In addition, the administration had a fairly complete list of objec-
tions in terms of general propositions that the business community had
with repect to the imposition of these unilateral controls.

Mr. Marcess. Mr. Chairman, I am not privy to whet precise infor-
mation this administration had with respect to the pipeline sanctions
and their primary and secondary consequences. I have something of a
worm’s eye view, and that is from a person who is in the private busi-
ness and legal communities. I encountered numerous instances of sec-
ondary consequences that were simply unanticipated, or at least appear
to have been unanticipated. .

For example, the orders implementing the sanctions had conse-
quences for oil refinery projects in Indonesia and in China and in
North Africa, countries against which pipeline sanctions most as-
suredly were not directed. They had that consequence because the
orders were so sweeping that they swept into their net secondary and
tertiary suppliers to various countries that were the direct object of
the sanction’s orders.

Let me add one other point to the worm’s eye viewpoint, and this
comes from the perspective of someone who was responsible during
a good part of the Carter administration for export controls. The pipe-
line sanctions, to be sure, were imposed explicitly in 1981, and again
in 1982, but they clearly were the outgrowth of a fundamental foreign
policy decision that was in the workings way back in 1977, and perhaps
earlier, but at least as early as 1977, when some people in the adminis-
tration began to believe that the United States should not in any way
assist—or the West should not assist—the development of Soviet pe-
troleum energy resources.
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If you look back over the record, you will see from 1978, after the
Sheharansky and Ginsburg trials, when oil and gas export controls
were imposed for the first time, all the way up to Afghanistan and
Poland, when the same issue was being addressed in different contexts,
the whole drift and push was for a major foreign policy decision on
the fundamental question of Soviet energy development. )

Now, in that context, all I could testify to was that the particular
facts as to secondary and tertiary consequences were generally re-
garded as of little consequence, and therefore not explored.

Senator MaTHias. But in any event, what we are trying to do here
this morning is to raise the level of sophisticated knowledge about
what will happen when you apply these kinds of restrictions, would
you not agree’

Mr. Magcuss. I agree. That is why when I step back and assess the
mechanism that produces the most relevant information, it seems to
me the mechanism or mechanisms are those which engage the parties
that are most likely to be affected. At the moment, the statute does not
provide for any meaningful way of engaging those parties.

Senator Marmias. That leads me to my next question, and I address
this to each member of the panel. What would you do about this bill?
As we stated at the outset, this committee has no authority to modify
it, but as Members of the Senate, we can offer amendments when 1t
comes to the Senate floor for debate. If you were in our position, what
kind of amendments would you offer to the bill? I would like to hear
from each of you on that subject.

Mr. MexpeLowiTz. I think the implication of the work that we did
is that it is very difficult to insure better decisionmaking by requiring
more analysis or more determinations. If the costs of foreign policy
controls are your major concern, and they appear to be, then the type
of amendments that are appropriate, I believe, are amendments that
would directly reduce the cost of the application of foreign policy con-
trols, such as contract sanctity. Or if you feel in any event that the
costs are too high, no matter what type of amendments are possible,
then ccl)nsideration should be given to the elimination of foreign policy
controls,

We really do not believe that it is realistic to provide avenues of
additional information that are consistent with the operation of for-
eign policy controls. One of the problems we came across was that addi-
tional avenues of communication prior to the imposition of controls
would in essence require the formulation of T7.S. foreign policy in a
public arena. We seem to find in the administration, and T think in all
administrations, a great reluctance to do that. I think that is a pri-
mary reason why we have not seen prior consultations.

The information is getting through. It is being collected from di-
verse sources outside from the business community and inside from
data sources within the Government. But we do not believe additional
consultation, additional information, or additional determinations will
result in consistently better decisions.

Mr. Marcoss. Mr. Chairman, T would say that Congress, having de-
cided that the President should have the authority to impose controls
for foreign policy purposes really needs to bite tge bullet and decide
whether 1t wishes to permit the President to exercise that control sub-
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ject tono standards or criteria, or, on the other hand, whether it wishes
that there be standards, criteria, or procedures.

_ That is a fundamental policy decision for the Congress to make, hav-
ing decided, apparently, in 1979, and as confirmed by the drift of the
bills that are now coming before the House and the Senate, that there
should be foreign policy controls, that the President should have that
authority, and that certain procedures should be followed in exer-
cising that authority, and that certain criteria should be considered
and applied.

The question hefore Congress, it seems to me, is the question of
whether it is satisfied that those criteria and procedures will be ap-
plied. As T indicated in my testimony, if one looks at the statute and
the experience, I think there is very little basis to be satisfied. There-
fore, T would recommend two things, among others, as I indicated in
my testimony.

One is that an aggrieved party have the ability to go to court, not to
challenge the decision itself, but to say, Your Honor, the Congress said
that these are the criteria that should be considered, these are the pro-
cedures that were to be followed, they were not followed, these criteria
were not considered, and therefore we request that you require that the
executive hranch do so.

Now, I know that micht strike some in the foreign policy sphere as
quite a radical proposal. However, there is a precedent obviously in the
environmental sphere. But it seems to me Congress cannot have it
both ways. It cannot say that the President should do all these things
every 3 or 4 years, and every 3 or 4 years say, we really mean it, and
then not do anything to insure that they occur.

Senator MaTrias. Thank you. Mr. Giffen ?

Mr. GirrFEN. Mr. Chairman, T first started testifying on this act in
1969, 14 years ago. T have beeen coming down here regularly ever since.
Somehow or another, the message just does not seen to be getting
across from the American business community either to our Govern-
ment or to this Congress. The simple fact is, there are two things the
American business community is looking for. You can write any legis-
lation you wish to, but ultimately it will be the American business com-
munity which will decide whether it is going to go into these markets
or not, and the kev and first item that it needs is a sanctity of contract
provision that applies both to foreign policy and national securitiy
controls.

If we cannot be assured when we enter into negotiations that those
contracts, once licenses have been granted, are going to be allowed to
be carried through, we are not going to enter into those negotiations.
Dealing with planned cconomy countries takes an inordinately long
amount of time to get a contract concluded. OQur last transaction, we
began in 1969, when vou first began considering revising the Export
Control Act of 1949. We did not sign the confraft until 1979. The con-
tract was 8,000 pages long, 23 volumes, and took'3 years, 8 months, and
1 dav to negotiate. )

We simply are not going to enter into any more of those transactions
unless this Congress gives us a sanctitv of contract provision that ap-
plies to both foreign policy and national security controls.
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The second point that we believe 1s important is the climination of
foreign policy controls., We believe they are redundant and ineffective,
as I pointed out in my formal testimony. More Jmpmtanth however,
we believe that the Congress must give the exccutive branch some
standard, some set of guidelines that it can use to determin~ which
products and technologies should be exported, and which technology
and products should not be exported under the national security
controls.

Those are the two things we would like to see. The rest T thimk we
will leave to the lawyers.

Senator Mariias. Professor Abbott?

Mr. Assorr. On that note, it seems to me, as Mr. Marveuss says, you
have two choices in making amendments, and really perhaps you have
only, practically spe: 1lung, at this stage of the process one choic e, and
that is to tinker with some of the detailed provisions that are in the
bill hefore the Senate, If you were to tinker, it seems to me you should
he concerned with the two provisions that T discussed before, the pro-
vision on import controls under foreign policy, and you should be
concerned with taking some clear action to resolve the extraterrito-
riality disputes inste ad of just letting them simmer until the next time
there 1s a crisis.

It seems to me you should think very hard about several pages of
enforcement provisions and new vielations and new penalties of var-
1ous sorts that are included in this bill, which it scems to me are going
to divert enormous amounts of enforcement resourees to the statute
and are going to canse considerable in‘itntion and harassment of inno-
cent exporters. At least it 18 possible. T do not know that they really
have been thought about as clearly as they should be.

And you mlg.'llt consider tinkering with the foreign availability lan-
guage a little more. The section 5 10101<rn availability test, it seems to
me, 1s moving toward requiring exact comparability Netween the prod-
uct that is available abroad and the product that is available in the
United States, which is not really the appropriate tht

If you want to think more broadly, and 1 do not know if there is
time now, Congress really is going to have to bite the bullet, whether
it wants to try to delegate ¢ mt}mut\ to the President with some kind of
criteria which plobably will not work in constrainipg the executive
branch’s use of controls, and I am speaking mostly « £ foreign pohicy
controls, The congressional veto provision apparently is not available
to us any more, bC\ eral interests, not only me, have ‘umrestod repeal
of the f()l'(‘l"‘ll pohc authority, It seems to me it 1s 1Il\ toe late In
the process to bri ing that up now, but some time it wi l have to be con-
sidered. The ]uxhcml review 1)1()1)()\&] may in a sense pe emerging as a
compromise between allowing the present system to go forward longer
and repealing the President’s authority,

The judicial review proposal at the mltl‘ltlon the upposition of con-
trol stage, as I understand it, would require the executive branch, if it
were c}ml]enoe(l to show that it had substantial evid 'nce before it on
the issues that the status calls for it to consider, That night be evaded
Just as easily as the present criteria are evaded, but at least it would
be something new to consider.

Senator MaTiirss. Senator Percy.
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The Crrarman. Thank you, Mr. Chairman.

First, [ want to express appreciation to Mr, Mendelowitz and the
GAO for responding so comptetely to the request that 1 had made of
GAO, by producing its report. It does again prove the great value of
such mdepend(‘nt reports to this commiittee. We just could not operate
without that kind of objectivity.

The report’s findings came to the conclusion, as I understand it,
that the administration didd not make strong ef florts to determine seo-
nonile costs, and did not in most sanction cases really consult with
the business community in any meaningful way. Is that correct ?

Mr, MexveLowrrz. They did not consult in a mes aningful way. We
do feel they had substantial information available to them, both from
internal Government data sources and from communications from the
business community.

The Cuamaran. T would like to ask Mr. Giffen and anyone else who
would like to comment to respond from the standpoint of the busi-
ness community. GAQ’s testimony points out that the administration
did have knowledge of the key economic arguments against export
controls, as well as some details on direct export costs and effects on
individual companies. What kind of information relevent to these
costs did you believe the Government did not have, and would you
have provided it, had you been consulted in advance of the controls?

Also, how much tinie would you have needed to provide such in-
fonnatlon and would you have been willing to have that information
made pubth

Mr. GrrreN. Senator, I believe in going right to the bottom line.
I will give you several specifies. My basic opinion is that they did not
have the information, although T do not have any special knowledge
of that. The only thing T can 1,omt out is some examples to make my
point clear.

To begin with, in 1978, when the oil and gas controls were put on,
the administration so far as I know did not consult with the oil and
gas manufacturers. The reason I can say that with some degree of
knowledge is, Almco 1s the largest manufacturer of rigs in the West-
ern \Vorld and we were never asked any questions as to whether or
not any p‘lr‘t$ of the rig that we manufacture or of an entire rig were
available from any other source W hen, in fact, they arve.

Let me give vou another example. On the \ovollpotsk Dynamo
Steel project, we would have been quite willing to give information
and did give information when aslzed about it, Tt that was only one
project. Our larger projects. which total literally into the billions of
dollars, we were never asked any questions about. and we would have
been hdppv to supply that information had they asked it.

The Cramaran. Ts there any other comment?

[ No response. ]

The Cuarraan. Business representatives, certainly those in [inois,
constantly have said to me in recent. years that America's reputation—
Amemc(m farmers. American exporters of manufactured goods, Amer-
ican companies—our reputation as a reliable supplier is terally being
destroved by these controls. They are not just affecting the countries
that are embar aoed. They are affecting all our customers. They all
are saying, if that is the policy of the “United States—to implement
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foreign poiicy through trade sanctions—then we had better consider
whether we might ever have a disagreement with the United States
which could mean that we would not get 7.8, spare parts or whatever
else we depend on the United States to supply.

Such uncertainty is doing damage to U.S. companies whose exports
are not even subject to controls, from buyers in countries that are not
now aflected at all by export sanctions. If business had more oppor-
tunity to provide information on the costs of proposed control actions,
would it be able to quantify these effects? Would i* '~ *Ming to do
it even if it had to reveal future trade strategies?

Mr. Marcuss. Mr. Chairman, may I respond in part by alluding to
what T said in my principal testimony, and that is, in the case of the
pipeline sanctions, at least, there is no question in my mind but that
the administration did not know of a number of very important sec-
ondary consequences flowing from thc orders that were issued. Refinery
projects in Indonesia, China, and North Africa, for example. These
are countries that have nothing to do with the Soviet Union pipeline,
and they were affected.

I know that was alco the case in a wholly different context back in
1978 when we imposed expert controls on exports to the South African
military police. There were numerous circuinstances in which foreign
licensees and subsidiaries of American companies suddenly found
themselves unable to complete existing contracts. The administration
did not know anything about those possible consequences.

I have recommended that there be established a mechanism where-
by proposed orders implementing Presidential decisions be subjected
to technical review by those parties that are likely to be affected, not
for the purpose of quantifying the consrauence, not for the purpose
of affecting or attempting to reverse a decision the President already
has made, but for the purpose of permitting the burecaucrats who im-
plement the decision to know exactly what the consequences will be so
that when they write broad language and talk about persons subject
to the jurisdiction of the Ulnited States or any party with an interest
in the transaction at issue, and so forth and so on, they know what they
are talking about.

I know in the case of the pipeline sanctions, and T know in the case
of every other foreign policy export control decision in which T was
ever involved, the decision goes to the President in terms of a fairly
simple, straightforward set of propositions and options papers. Once
a decision is made, the yes box is checked. The order then goes to the
bureaucrats, who have to carry it out. They have to write words and
language. They do that, in my judgment and in my experience, in a
factual vacuum. I would like to see that changed.

The Criramrarax. T thank vou.

Mr. Chairman, T would like to ask that the vecord be kept open for
the rest of this week in the event that. ns the witnesses reflect on some
of the questions put to them by either the Chairman or myself, and if
they want to incorporate their own responses to those questions. they
may do so. We will keep the record open this week so that you can get
yvour replies back in.

Senator Martmias, That suggestion, T think, is a good one. Several
members of the committee who are not able to be here also have some
questions, which we will include.
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The CrarrmaN. Fine. Inasmuch as you will not have a chance to
testify after Acting Necretary Ienneth Dam appears. how would you
respond to the concern the administration will be expressing that a
required public comment period before control can be imposed would
result in foreign policy d‘ecisiomnuking being conductea in public?
That is always a problem, We had that problem last week. when 1t
came up in connection with the Adelman letter. What lmprovements
in the business consultatipn process can you suggest that take into
account this concern of the| administvation?

Mr. Marcuss. 1 would say nothing could be healthier than public
debate over proposed foreign policy of the United States. There is
nothing in my judgment better suited to providing the necessary poli’-
ical support for a major fpreign policy mitiative than for a fully in-
formed public debate about the proposed decision, So I would simply
disagree, respectfully, with the Seeretary on that point.

M. Girren. © would like to add that there are different forms of
public discussion. T guess what most of us in the business community
are concerned with, and the many members of this panel, is that the
administration get the proper facts in front of them. There are dif-
ferent weys of doing that. One could be by public forum. Another way
isto have discussions that dlo not necessarity have to hit the press every
time that we have them, but I do agree with Mr. Marcuss that there is
nothing healthier than a public forum.

The Cuaspaax. Are the definitions of products and technology in
the commodity controls clear enough to facilitate determination of the
availability of comparable product and technology¢ Do they har-
monize with existing inter 1$timml coding systems? What can be done
to improve availability determination? Are the Senate bill provisions
helpful in this regard? Professor Abbott?

Mr. Asporr. 1 will yiel 10 the business representatives on the har-
monization of the commodity control numbers.

The Crramraraz. I am just anxious to hear from my next door neigh-
bor at Northwestern University.

Mr. ABBorr. That is right, your constituent from the great State of
Illinois, I :may say. May I comment just briefly, instead of on the com-
modity control issue, to your last question, to which 1 was about to
respond ?

I would agree with the previous witnesses that public comment in
most cases, perhans in emergency situations, is not necessary or ad-
visable, but there is a separate statute for that. In the normal case, {
think public debate is advisable,

What I would add to their comments is, the assumption in your
question was thut additional consultation with the business community
is what is required. T think that is true, but T would add that consulta-
tion with other groups is also advisable. There are people who are con-
cerned with the effect of thase actions on exporters, but it seems to me
there are aiso people who aré concerned with the legal aspects, with the
effects on labor and on communities, peonle who are concerned with the
Fﬁ'ects on foreign relations also who should have an opportunity to
comment which would not be provided by more or less off the record
consultations with business.

The Cuarman. You can supplement the record on that point, Mr,
Giffen, if you wish. T would like to skip to another question that has
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been raised. Some American businesses have argued that the loss of
the Soviet market because of foreign policy trade controls has gener-
ated competition in the global market that would not have otherwise
developed, and has subsequertly led to an overall decrease, an actual
decrease, in American global market shares. Is this a valid point? Pro-
fessor Abbott, maybe you could comment on that also.

M:r. GirFeN. The first thing that 1 again want to reemphasize is that
I really do not think the Congress or the American people understand,
and that is that the foreign policy contrc’s are really not necessary if
there are no standards m the national security controls.

IFor example, with respect to the Afghan sanctions, many people
thought that the licenses that were terminated were terminated for
foreign policy purposes. In fact, they were terminated for national se-
curity purposes. OQur license for the Novolipetsk Dynamo Steel facility
was terminated for nacional security purposes, not for foreign policy
purposes.

The fact 1s that if you draft adequate standards as to what should
he controlled for national security purposes, you are not going to have
& problen. Tf you do not, you are going to have a probiem.

The Cuarrman. Professor Abbott ¢

Mr. Assorr. The problem with assessing the economie costs is very
difficult, because there is so much that I am afraid is not quantifiable,
and the tendency is to disregard them because they are not qnantifiable.
It is casy to focus on lost sales to the United States. It 1s a lot less
easy to focus on buyers in third countries who will be iess willing to
purchase American components for fear of extraterritorial controls or
licensees who are less willing to take American tehnology for fear of
product. technology controls, or foreign countries that are less -villing
to admit American subsidiaries or regulate them more closely because
they are afraid that thev will be regulated. ‘

The market share question that you raise in an industry like that in
which Caterpillar is engaged, the fact is. at least in theory, that if
Caterpillar loses a very large order like the Soviet order for pipelay-
ers to its direct competitor Komatsu, Komatsu will get economies of
seale out of that production that will help it compete 1n every sale and
every market thereafter in the world so long as they are making the
same pipelayer. T do not know how to quantify those things, but they
should be considered.

Mr. GirreN. Specifically, they should be quantified. The Soviets have
listed nine projects to us that were specifically turned down or will be
turned down to American companies because of the sanetions, and look
at the types of equipment that are going to other companies and help-
ing those other companies gain market share. Oilfield equipment, elec-
tronic telephone facilities, bulldozers, pipelayers, and automatic
pmnps, gas lift equipment, oil rigs, gas pipeline equipment, a second
line for the Kama truck factory, five plants to produce methanol, an
alnminum manufacturing facility.

Mr, Chairman. that is technology and products that this country de-
veloped and we should be competitive. When other companies in other
countries get those contracts with the Soviets, it helps them, and helps
them to gain market share throughout the world.
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The Ciamryan. Thank you very much. T have one last question. How
wauld each of you see a newly reorganized trade department helping
to make sure we had better economic analyses in the future? Would
that provide some assistance? Would a trade department have made
any difference in whether a policy of sanctions was initiated, better
consultations were held, or terms were modified, in the case of controls
1imposed on the Soviets?

Mr. Greren. You are talking about an Gllice of Strategic Trade and
not a reorganized Department of International Trade and Industry

The Cuairvan. Noj a reorganized department. In other words,
would the proposal ¢! the admifistration for reorganizing our Comn-
merce Department and taking the U.s Trade Office out of the Whie
House, to create one Department of International Trade—would that
mn any way have had an effect upon some of the concerns thet you have
expressed?

Mr. GrrreN. Personally 1 think it would have a more positive eiiect,
and Isupport that.

The Cuamrarax. It would have a positive effect ?

Mr. Grerex. Yes; it weuld have a positive effeet, but at the same time
until you include that sanctity of contract provision 1 will not feel
comfortable doing business in either China or Russia or any other
countries of Llastern Europe.

Mr. Marcuss. 1 think the principal impact, Mr. Chairman, would be
that a Depariment of Trade that had as its head a person who did not
have to worry about a large number of unrelated peripheral items
might have more authority within administration couneils.

The Cnarryan. Thank you very much.

Mr. Chairman, we all concur that, where we have unique technology
which could strengthen the military of the Soviet Union, we are not
about to provide that unique technology to them. If in concert with
our allies we can work to prevent them from getting technology that
will add to their military strength, I do not know of any company that
has ever opposed that kind of control.

But certainly, even though this committee does not have direet juris-
diction over this bill, I intend to work with you and other members of
this committee to recommend specific amendments to S. 979 on the Sen-
ate flook. I think that amendments may be warranted in several areas,
including import sanctions and extraterritorial controls,

I want again to commend on the record, Senator Mathias, the ex-
tensive hearings that you held sometime ago on extraterritorial con-
trols. I learned a lot from those and I trust we all fearned & lot as a
result of them. I think they contributed to the final decision the Presi-
dent made.

Thank you very much.

Senator Matiiias. Before Senator Perey leaves, since the great State
of Illinois has come into this issue

The Cuarryan. T knew we could work it in somehow.

Senator Marias. Let me ask Professor Abbott whether the Chicago
Council on Foreign Relations has published its poll on foreign policy
attitudes in the United States. One item in that poll shows that a
majority of the American people favor increased trade with the Soviet
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Union, with the exception of the area that Senator Percy has just
mentioned—high technolegy which affects defense preparedness.

How do you think this bill would comport with that public mood
which is disclosed by the Chicago Council’s poll

Mr. Agporr. If that mood is accuvrate, it seems to me that the bill
could conform to it, or it could not. It depends on how it is admini-
tered and, litke many previous versions of this act, it leaves consider-
able flexibility.

I understand this bill is a sort of a compromise between one bill that
was intended to tighten national security controls and another bill that
was intended to inake more flexible foreign policy controls. If that
were actually done and national security contrals were constrained to
militarily critical technologies and related products, and foreign
policy controls were constrained in their implementation, I think the
results would be very beneficial.

1t seems to me there 1s still enough play in the joints of this bill, how-
ever, that if another situation came up where the Executive wanted
to use more extensive controls they would still have the auhority to
do sa.

Senator Matiras. Let me ask Mr. Giffen how serious he estimates
the damage to U.S. business from procedural delays and license re-
jections in terms of sales lost and reduction in market shere.

Does a significant part of that cost involve exports that are need-
lessly lost t%rough license requirements on products that need not be
controlled or that arc readily available froin foreign sources?

Mr. Grrren. Again T will turn to specifics. The answer is yes. Let
me give you an example.

In November 1982 we received an inquiry from the Soviets to buy
oilfield pipe. Every competitor of the United States supplies oilfield
pipe to the Soviet U'nion. As you may be aware, the oilfield country
tubular good market dropped drastically in April 1982, when most of
the mills went from 100 percent capacity to zero capacity.

When we received the inquiry in November 1982 we were quite
pleased. The Soviets stated they were interested, seriousiy interested,
in purchasing substantial quantities of pipe. We did not receive a
license through November, December, January, and February, and it
was not until we began testifying on this bill in Feb.uary and March
that snddenly we received our export licenses when we used that
example in our testimony. v .

However, of course, as vou can imagine, by that time the contracts
had already gone to Western Europe and Japan. So T can state that
there are some very real cases where American business has lost the op-
portunities because of these sanctions or even the threat of the
sanctions. '

Senator Marriias. That leads me to a question for Mr. Marcuss. Do
any of our major international competitors use foreign policy control
measures that are similar to those ir existing law or to those in this
proposed extension ¢ o

Mr. Marcurss., That is a very interesting question, one that is dif-
ficult to answer. I think the oeneral answer would be no, if one excludes
the Arab boveott amainsi Israel from that arswer. There are many
who would regard that boycott as a trade sanction similar to the kinds
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of sanctions the U.ited States uses, but I think by and large the answer
is no.

Senator MaThias. Mr. Giffen says that he is not going to do busi-
ness in this area. that it is not worthwhile unless there is contract sanc-
tity. Let me ask you and perhaps Professor Abbott, too, whether con-
tract sanctity is a useful and desirable modification for the Congress
to make in the foreign policy control authority.

Mr. Marcuss. I am sorry, Mr. Chairman. Was that addressed to me?

Senator MaTHIAs. Yes, and perhay Professor Abbott would like te
comment on that, too.

Mr. Marcuss. I believe in principle in the notion of sanctity of con-
tract with respect to the imposition of foreign policy export controls.
I do believe there may be circumstances in which it may be necessary
to interfere in some way with an existing contract for an important
foreign policy reacon, which at the moment I could not articulate be-
cause I could not articulate what that might be.

. Very mach obviously would depend upon the facts. Therefore,. 1
would think it desirable to have in the statute a provision establishing
the principle of contract sanctity providing an escape hatch under very
tight constraints involving close consultation with the Congress.

Senator Marsias. Professor Abbotu.

Mr. AsBorr. I am inclined to agre» with the desirability of the pro-
vision. I think it would be a mistake myself to put a loophole into this
statute which womd rapidly become a barn door, I believe, like many
of the other loophgles in the statute.

It seems to me a satisfactory out is available through the IEEPA,
the amergency statute, in case existing contracts had to be byoken.

I just add one other point on the provision in the bill. It seems to me
considerable work could be done to clarify that provision in its applica-
tion to extraterritoriel controls in case there are ever any| more im-
posed. It is simply unclear as to what kind of foveign transactions
should be protected and should not be protected or would bd protected
under that provisipn.

Mr. GirreN. Mr, Chairman, may I add one comment? T am propos-
ing not only that #hat sanctity of contract provision be applied to for-

eign policy controls but also to national security controls, It has to be
both. Neither the |Soviets nor the American business community are
going to conduct’ long-term trade without a sanctity of contract
provision.

Mr. MenperLowrrz. Mr. Chairman, the business representatives we
spoke to uniformly favored contract sanctity as a provision in the
newly reauthorized legislation, but I would like to emphasize that that
only addresses part of the problem.

Mr. Giffen described a very long and drawnout negotiating process
with the Soviet Upion in which substantial funds and rescurces were
invested and negotiations that may go on for 2, 3, or 4 years. There is
nothing in contragt sanctity that would present any protection to Mr.
Giffen’s firm should the sanctions be applied the day before or the week
before or even the year before the contract was actually signed.

Mr. GrrreN. I would like to respond to that. You have to understand
that the negotiation process takes years. However, the execution of the
contract would have taken 5 to 10 yeais. All I am trying to point out
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is that we are not going to commence the effort to enter into these con-
tructs if, once having obtained the contract, we then get ourselves into
a position where they can be terminated midway through the process.

How do you get back $350 million of equipment that has been deliv-
ered and is sitting in some Soviet dock or some Soviet location ¢

Senator MaTnias. How do you like Professor Abbott’s suggestion ?

Mr. Girren. I think Professor Abbott’s suggestion with respect to
foreign policy controls is fine, and I support it as long as you add in
the sanctity of contract provision in the national security controls.

Senator MaTuras. But without a loophole for the President directly
to exercise, but to be independently determined? Is that what I
understand ¢
. Mr. Asgorr. I was responding to Mr. Marcuss’ proposal that there
" be a loopnole added to the provision for foreign policy control that is

in S. 979. It seems to me that would weaken it dangerously and we
should rely on emergency statutes for that out in unusual situations.

Senator Maruiss, Only when there was a proclamation of
cmergency !

Mr. Grrren. Or, Mr. Chairman, you can put into your statute the
things that are completely compatible with normal commercial con-
tracts, namely something akin to force majeure.

Senator MaTsias. I thank you all very much. It is now 11:30, when
we had proposed to terminate this panel. We have carried on exten-
sively. In compliance with the chairman’s suggestion, we will hold the
record open for a week. Senator Boschwitz had specifically asked for
permission to file some questions for your written response, and if you,
upon reflection, have further thoughts that you would like to offer the
committee, we would be very grateful to have them. ‘

Mr. Marcuss, we will look forward to receiving your written state-
ment for the record.

Mr. Marcuss. Thank you, Mr. Chairman.

Senator MaTtmias. Thank you all. T hope you can stay for the Acting
Secretary’s testimony.

[Pause.]
Secretary MaTH118. The committee will come to order. We are hon-

ored to have with us today the Acting Secretary of State, Mr. Kenneth
Dam. Mr. Secretary, please proceed as you wish.

STATEMENT OF HON. KENNETH W. DAM, DEPUTY SECRETARY OF
STATE, ACCOMPANIED BY WILLIAM SCHNEIDER, JR.,, UNDER

SECRETARY OF STATE FOR SECURITY ASSISTANCE, SCIENCE
AND TECHNOLOGY

Mr. Dam. Thank you very much. I am pleased to be here. I should
like to read my full statement, if that is agreeable to you, because we
are dealing with some very technical points involving the difference
between the different bills. We tried to keep it short and address those
differences that we think are of the greatest consequence.

Senator MaTHias. If that is the way you would like to proceed, we
are happy to haveit that way.

Mr. Daxt. Thank you, Mr. Chairman.
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I am pleased to be able to discuss with the Committee on Foreign
Relations the important foreign policy issues raised by the current
debate on the reauthorization of the kxport Administration Act of
1979. We recognize and appreciate the committee’s clear interest in
the development and implementation of U.S, export control policy.

The bills currently before the Congress differ markedly in approach
and content from both the present act and the administration’s pro-
posal for reauthorization. The present act, in our opinion, strikes in
adequate balance between the need to support our fundamental foreign

policy ana national security interests and the need to maintain our
competitive position in worid trade. |

The amendments contained in the administration’s proposal were
designed to refine that balance. I know that the bills currently before
the House and Senate share this objective. In some cases, however, they
tip the scales in ways that would leave the President without the neces-
sary flexibility to respond effectively to the dictates of international
events. ‘

Accordingly, I should like to focus my remal‘Jks today on the follow-
ing provisions: contract sarctity, the authoxlit.y to reach activities

abroad ; the criteria of the foreign policy control; import controls and
import sanctions; and a series of issues related to the multilateral ex-
port control process.

The administration’s contract sanctity proposal was designed to pro-
tect the hard-earned international reputation Tof our exporters ngile
retaining sufficient Presidential flexibility to respond to international
events. As a result, our proposal would exempt from foreign policy
controls a large class of export sales contracts unless the President
determined that it was in the “overriding national interest” to include
such contracts.

In contrast, the Senate provision on contract sanctity contains no
such exception. That provision would eliminate Presidential authority
to impose foreign policy controls on existing contracts. It is important
to understand the practical effect of such a limitation on the conduct
of our foreign policy.

In 1978, t%l; United States approved the export of truck engine as-
sembly line plants to the Soviet Union. In 1979, trucks built with U.S.
ecuipment carried Soviet troops during the brutal invasion of Afghan-
istan. This was an instance where the “overriding national interest” in
opyosing such brutal aggression required the imposition of controls on
an existing contract.

But the inflexible rule proposed in the Senate bill would not have

- permitted a President to halt, as President Carter eventually did, the
flow of U.S. material to support the Soviet war effort. Consequently,
we oppose the ironclad rule contained in the Senate bill.

A second major issue debated in the renewal process has been the
authority in the present act which allows us to control certain types of
overseas activity in order to prevent evasion of our foreign policy con-
trols. Both Senate and House proposals address the issue of the so-
called extraterritorial reach of the act, but in very different ways.

The House bill would limit the impact of foreign policy controls to
“the exportation from the United States of any goods, technology, or
other information produced in the United States.”
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The United States has long asserted jurisdiction over certain ac-
tivities abroad, such as those involving the reexport of U.S. origin
goods. The House version could be read to eliminate even that author-
1ty, which is necessary to insure that export controls are not circum-
vented by shipment through third countries.

We recognize, of course, the potential conflicts that the assertion of
this jurisdiction can involve. Qur allies have made it abundantly
clear, for instance, that they object strenuously to the assertion of
U.S. jurisdiction over the subsidiaries of 17.S. corporations within
their territory.

The administration proposal seeks to allay those concerns by mak-
ing a clear statement that it 1s the policy of the United Statas, “when
imposing new foreign policy controls to minimize the impact on pre-
existing contracts and on business activities in allied or other friendly
countries to the extent consistent with the underlying purpose of the
controls.”

But minimizing the impact of controls on our allies is only a partial
solution to the issue of extraterritoriality, or conflicts of jurisdiction,
as it is more properly called. As I stated before the American Society
of International Law, conflicts of jurisdiction are most often grounded
in conflicts of national policy. As a result, the most effective method of
eliminating conflicts of jurisdiction is to work toward harmonizing
our policies. This may not make the legal disputes go away, but it will
surely make them less divisive.

Let me turn next to criteria for foreign policy controls. The Senate
Banking Committee makes “extraterritoriality” the subject of one of
the determinations the President would be required to make prior to
impoFing foreign policy controls. The Senate bill would require the
President to determine that the controls “will not have extraterritorial
effect on countries friendly to the United States adverse to overall
U.S. foreign policy interests.”

That bill also would require the President to determine, prior to the
imposition of foreign policy controls, that the benefits to be derived
from tle controls exceed the cost to the export performance of the
United S:ates, to our competitive position, to our reputation as a sup-
plier of goods and technology, and to individual U.S. companies, their
employees, and their communities.

1t is our understanding that the Senate bill, in requiring the Prosi-
dent to make determinations of this sort, intended to discourage the
use of the Export Administration Act to control exports for foreign
policy purposes. Although we understand the motivations behind this
effort, we question the form it is taking. .

We believe that the President needs avthority to impose export
controls to advance the major foreign policy interests of this coun-
try. Accordingly, the President should not be bound by an ever-grow-
ing series of procedural restrictions which inhibit his ability to act
quickly and flexibly in the face of rapidly changing international
circumstances.

Nor should he be bound in ways that encourage the use of other an-
thority, such as the International Emergency Economic Powers Act,
better used only in the most exceptional circumstances.
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The Senate bill also includes two provisions relating to the author-
ity to control imports. The first is the discretionary authority to im-
pose import controls against countries under the foreign policy ex-
port control authority, The second is the authority to ban imports from
companies abroad found to be in violation of U.S. national security
or foreign export control regulations.

The arguments against import controls on countries in conjunction
with the foreign policy export controls are threefold. First, it is incon-
sistent to provide such broad authority for the control of imports when
the act imposes strict controls on the use of export authority.

Second, the use of this authority to impose restrictions on imports
for foreign policy reasons raises problems in terms of our GATT ob-
ligations. Last, and most important, we view this provision as pro-
viding a dangerous new avenue for protectionist pressures.

Export control authority for foreign policy purposes is exercised 1n
one form or another with respect to most countries of the world. Con-
sequently, the authority to impose import controls could, if used to its
permissible limits, significantly disrupt our trade with other countries
and our foreign policy objectives in general.

With regard to the provision concerning import sanctions against
companies, I want to emphasize that the administration’s proposal in-
cluded a request for the authority to impose import sanctions only
against violators of U.S. national;security controls.

Our rationale was straightforward: To deny the entire American
market to companies abroad that seek to reexport U.S. goods and tech-
nology in violation of our mational security controls. Security con-
trols are an area of generai multilateral consensus among our allies,
meaning there is a reduced risk of any conflict of jurisdiction.

We have assured our allies that the administration’s proposal was
purely an enforcement tool that can support our common efforts in
strengthening controls for security purposes.

The Senate bill, on the other hand, includes a much broader grant of
authority. In essence, the Senate provision would authorize import
sanctions against foreign firms not only for violators of U.S. law but
also for violators of foreign COCOM-related regulations. Conse-
quently, it would appear to reach firms that have no jurisdictional ties
with the United States. ,

Our allies have protested this provision in the strongest way. They
legitimately feel that import sanctions of the sort proposed by the Sen-
ate go beyond any attempt merely to reinforce our reexport controls.
Because of the ramifications this proposal might have on the interna-
tional trading system and our economic relations in general, we strong-
1y recommend that the Senate import sanctions provision be scaled
back to comport with the administration proposal. '

Finally, T would like to comment on a series of issues concerning
the multilateral export control process as carried out by the Coordinat-
ing Committee, commonly known as COCOM. ,

Much of the debate on both sides of Congress has centered on the
continuing efficacy of the multilateral export control process in which
the United States and its allies participate. COCOM, for all its limita-
tions, has been for over 30 years an extremely important part of our
national security and the security of our alliance as well.
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Nevertheless, we recognize the need to strengthen our common ef-
forts and the recent COCOM high level meeting reinforced our work
toward that end. Indeed, we are now engaged in an ongoing effort
to harmonize national licensing policies, coordinate our enforcement
activities, and provide for greater staff support to the COCOM
Secretariat.

The Senate bill would require the President to negotiate for the
establishment of COCOM as a treaty organization. We oppose this
amendment. The substantive progress we have made in COCOM and
the widely recognized unwillingness of our allies to agree to formal-
ize COCOM in that manner lead us to believe that the risks embodied
in the treaty approach outweigh the benefits.

If we push the treaty approach, we could precipitate the with-
drawal of certain members of the Coordinating Committee or end up
with a treaty so burdened with exceptions that it would prove ineffec-
tive. In either case, we would have sacrificed the flexibility and con-
sensus of COCOM for the sake of form.

In a related matter, both the Senate and House bills attempt to
decontrol in varying degrees the export of security items to buyers
in other COCOM countries. We appreciate the attractiveness of that
approach but think it is premature.

It is true that we have a multilateral consensus on many items in
COCOM and on the surface there would appear to be little need to
require UJ.S. exporters to apply for licenses for exports to COCOM
destinatipns. As I noted above, the administration has actively pur-
sued efforts to encourage the harmonization of national licensing pro-
cedures and strengthen our joint enforcement efforts through informa-
tion sharjng and other means.

It would be premature, however, to decontrol exports to other
COCOM ) countries. Removal of licensing requirements simply would
not permit us to effectively manage the risks of diversion or prevent
exports to suspect end users. Most of the data which underlie our en-
forcement efforts are generated by the licensing process.

In thatiregard, I would add that our OCOM partners require licenses
for intrg-COCOM exports. We feel that decontrol would be regarded
as a radical departure from our previous positions, although it is dif-
ficult to judge what implications che reactions of our partners might
have for the COCOM process as a whole.

In conclusion, let me stress that we are most interested in working
with the committee and the Congress to formulate an effective and
adequately baianced Export Administration Act. The debste over
renewal lof the EAA has produced an extremely useful discussion
which we will continue to pursue of how the Congress and the Execu-
tive can best address the difficult and frequently competing interests
involved.

In that regard, I would be happy to answer any questions you may
have. Thank you very much,

Senator MaTuias. Thank you. Chairman Percy.

The Cramrman. Thank you very much, Mr. Chairman, Secretary
Dam, the major reason given by administration officials for the general
lack of business consultation prior to control action has been the need
for secrecy to prevent leaks to the news media which might dilute the
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foreign policy impact of the control decisions. We discussed this with
our previous panel. Do you believe such secrecy is essential to the con-
trols decisionmaking process, and if so how can there ever be mean-
ingful business consultations carried out ?

Mr. Dam. I believe it may be important in some cases, but I would
say in general it is not necessary. I believe that iﬁrior administration
witnesses have indicated their intention to have rauch fuller consulta-
tion with the Congress and recognize that the process of consultation
has not really been as good as it should of been in a few cases in the
past.

I do think, however, that one must be careful about procedural lim-
itations that require too much time to react. I partjcularly would think
of such things as requiring determinations that have to be furnished
in writing-—indeed including the possibility of judicial review—before
an’% kind of action can be taken.

here are times when it is important to show that the United States
can act promptly, so somewhere in the middle there has to be, in my
view, some kind of balance.

The CrairMaN. You said in your remarks that we have made prog-
ress in COCOM. Could you expand a little bit on szia.t progress specifi-
cally has been made and what benchmarks can you tell us about that
would indicate substantial progress?

Mr. Daym. I have with me today Under Secretary Schneider who
leads our effort in COCOM and who has been attending all of its major
meetings including the high level raeeting. I wonder whether it would
be permissible for him to address himself to that guestion, because he
can speak from first-hand experience.

‘Would that be satisfactory?

The CuatrRMAN. Very good. Thank you.

Mr. Scu~emEr. Thank you, Mr. Chairman. We have had, as Secre-
tary Dam indicated, our second high-level meeting at the end of April
which was intended to bring together all of the p%litical leadership in
the member countries to propel the list review
concerning licensing to a conclusion.

We've agreed on a series of meetings that are in‘gend_ed to accomplish

nd related matters

certain objectives which were agreed to by the partics. I can provide
for the record on a classified basis the details of what we have agreed
to in as much detail as you like.

There is an agreement among the parties——

The Cuarrman, We would like to have that classified memorandum.

Mr, Scunemer. We will provideit. )

[The information referred to is classified and is retained in commiti-
tee files.] _ _

Mr. Scunemer. There is agreement among the parties to provide
public characterization of the content of the agreement made, but
I would say in general terms we have made very good progress on
this review both before the Williamsburg conference and subsequent
to that.

The CHarMAN, Could we have your analysis of the sitnation that
we might face, if we are trying to force treaty status for COCOM
when our allies actually might not agree or would not agree? What is
the probability that we could actually establish it at a treaty level?



48

Mr. ScuNEmER. I think it would be very difficult to do because dur-
ing the course of the informal discussions that I had at the COCOM
meeting at the end of April there was great nervgusness that some in
the United States might push this concept. I think the indication was
fairly widespread that this would meet with very considerable
resistance.

The Cuairman. We want to strengthen COCOM but we want to de
so in what we consider a practical and speedy way. We, therefore,
provided $2 millicn of additional funds if they are needed to
strengthen the system process. But I am somewhat dubious about
whether a treaty approach will actually succeed.

Secretary Dam, you and I have talked about the importance of the
State Department assuming a degree of responsibility for interna-
tional economic policies that protect our inflow of raw materials, and
our outflow of exports. That is why I introduced the legislation orig-
ing‘lly to create a full-time Under Secretary of State for Economie
Affairs.

We did not have one before, and I felt we ought to raise that to
a high level and make certain the State Departinent had a charter
that was very clear as to its responsibility for improving our trade.
I am very grateful for the positive actions that haye been taken under
Secretary Shultz to see that we do recognize trade as a very strong
element of our total economic strength.

Is the State Department trying to keep track jof instances where
foreign governments or businesses have been unwilling to procurse
from U.S. suppliers because they fear supply interruptions due to
foreign policy controls? What can be done to restore their confidence
in U.S. suppliers?

What is the State Department now doing to keep track of instances
where we are getting a reputation as an unreliable supplier?

Mr. Day. Senator, first of all let me say that T agree with what you
are saying. I think it is incumbent upon the Department of State to
play a strong role in assuring that the United States is regarded as a

't abroad is funde-

reliable supplier. Certainly our ability to expor
ultimately to our

mental to our strength economically and thereb
national securihy strength.

I have asked that we try to collect the evidence ¢n this subject. Un-
fortunately by the very nature of it, it is somewhat anecdotal and often
one is provided information simultaneously with a/plea not to disclese
it because of the very nature of things that we gre talking about—
situations in which a sale was not made, so to spaak,; So it is a little
difficult to evalnate the evidence, and certainly statistically it wouldn’t
be possible to do so.

It is basically anecdotal evidence and it is not as much as what T am
sure really reflects the true situation, because we are talking about
:chin}algs like components in larger projects or larger products and so

orth.

The CHAIRMAN. Another area that the administration has not made
a recommendaj‘ion to us on is the public comment area. It is almost
standard governmental procedure that when the most minor regula-
tion is put in, there is an opportunity for public comment.
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It goes in the public register. There is a public comment period so
that we know what impact we are having. We are talking about impos-
ing controls now that might be the life of an industry or the life of a
particular company, and yet the administration bill does not provide
for a public comment period before controls are imposed.

What exactly are the administration’s objections to this? Are there
any instances that you can envision when it would be desirable to have
a public comment period before the controls are actually imposed ¢

Mr. Dam. /I think there are circumstances in which it might be pos-
sible to have a public comment. 1 do think that the possibility of acting
with some speed is important where speed is essential. The United
States must |be able in those situations where foreign policy controls
are imposed, to put on the record—to put befor > the world—what the
U.S. attitude is.

I think it is important in those situations that it be done promptly.
The one thing we must watch out for is the notion of having to make
the kinds of findings that might be appropriate for an independent
regulatory agency and then perhaps even have judicial review.

Frankly, 1 don’t think that the President of the United States, in
exercising his authority provided by statute, or buttressed by statutory
authority from the Congress, should be viewed like an independent
reguiatory agency. That is not what the conduct for foreign policy in
sensitive matters is about.

That said, of course, it is desirable to have the values of public com-
ment becausge one often learns something. One comes across aspects of
the question that one might not otherwise have seen.

The CuarrmaN. My final question concerns the psychology of the
whole trade controls issue which we really have to take into account.
We have ngw had enough experience to know that a number of admin-
istrations sychologica?ly have felt they have done something signif-
icant for foreign policy by invoking trade controls.

They have reacted to Afghanistan. They have done something about
Poland, where we are very concerned. When we feel we have to do
something,|we impose sanctions. We impose controls.

Generally speaking I think the psychological impact of U.S. con-
trols on our adversaries is that they get their backs up. It is just like
trying to use the leverage of our aid with an ally. Sometimes you find
that they are going to defy you as an ally, all the more as an adversary.
They are not going to be dictated to. They will go out of their way
to prove and demonstrate that they can get along without the Amer-
ican product, that they can do it some other way. They will always find
someone, except under the most extreme circumstances, who will sell
it to them. [Therefore, we have had no good impact on foreign policy;
rather the ppposite. They have strengthened their determination that
they are going to get along without the American product. ’

Both Democratic and Republican administrations have had to do it.
There has been no change in an adversary’s foreign policy, and once we
realized that, we have to change our policy. This puts us in an awkward
position. How do we go about deciding, once we have put sanctions on,
to take them off # What decisionmaking process occurs? Is it wise for
us to get ourselves in that position, if we really cannot affect their for-
eign policy as a result of those sanctions?
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Mr. Dam. To answer the technical part of your question, the process
is, of course, the same interagency process culminating in a Presiden-
tial decision that is used for the 1mposition of controls. That i3 to say,
the lifting of the controls and imposition of the controls are basically
{;)he szilme question of foreign policy formation within the executive

ranch. :

I agree with you. In many cases there is a tendency, which I think
is justified, to use foreign policy controls as a way of expressing the
strong view of the U.S. Government toward foreign activities with
which we do not agree. When used in that way it is, of course, a wasted
asset. It is particularly a wasted asset when our allies fail to go along
with us or fall off the train very quickly.

That is one of the reasons why, in the national security area, we
have emphasized the need for close work through COCOM. There is
no similar organization, of course, for foreign policy controls, al-
though we do consult closely through our NATO relationships and
generally through the alliance.

There has been more consultation of that sort than has sometimes
been suggested. I have reviewed the record a bit on that score, and
I do believe there has been more consultation with allies than is some-
times publicly suggested.

The CrHamrMaN. Thank you very much indeed. Thank you, Mr.
Chairman. ’

Senator Marmias. Mr. Secretary, we are dealing here with a matter
of high national policy, but the question of dollars and cents is not
unrelated even to matters of high national policy. We are dealing with
a time when the trade deficit appears headed toward a figure twice
as bad as the worst nightmare anybody ever had, perhaps as high as
$70 billion.

Now, given that fact, there have to be some tradeoffs. Are our
policies of denial under foreign policy controls likely to achieve either
a practical or symbolic effect which is worth the cost to our economy ¢

Mr. Danr. T think obviously there are many cases in which foreign
policy controls are effective and should be used, and there are even
situations in which they have either been mandated in effect by Con-
gress or in which we have imposed them after very extensive consulta-
tion with Congress and strong urging by Congress.

When one considers the fact that not all applications of foreign
policy controls are of the kind that receive the publicity left in the
wake of the pipeline question but rather are much more particularized,
you can see that that is not an easy question to answer with a yes or
no. It is not black or white.

For example, we have hminan rights controls of various kinds. We
have controls on South Africa showing our abhorence of apartheid
and our desire to protect innocent people in particular countries where
there are human rights problems.

We had sanctions in the Iranian case which I think helped in the
release of the hostages. We have controls on certain nuclear items in
connection with our efforts on nonproliferation. So in those areas, for
example, I think everyone wonld agree that the sanctions are called for
and are on the whole, within the bounds of the possible, quite effective.
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Then we have a number of areas where we have imposed controls on
particular countries, pending some change in their behavior which
would permit us to have a change in our diplomatic relationship. I
refer particularly to our controls with respect to Cuba, North Koreg,
Vietnam, and Kampuchea.

Now and then, we get into the area of things like the post-Afghanis-
tan sanctions. There I can see there is more room for debate as their
effectiveness.

One of the reasons that we sought to put into the existing legislation
a contract sanctity provision was to assure that we could get in the for-
eign policy area most of the benefits we seek without placing undue
burdens on American business. That also was one of the reasons wh
we had the explicit policy provision in connection with extraterri-
toriality, indicating that 1t was our purpose ‘o minimize the extra-
territorial impact of controls wherever possible. This was to assure that
foreign businesses would continue to look to the United States as
suppliers of components and the like. So T think you have to examine
various areas in order to discuss the effectiveness of controls. In some
areas it is more controversial than in other areas.

Senator Matuias. 1 would agree with that. I think that obviously
different situations have different degrees of danger, different degrees
of relativity to national problems, and it is very difficult to give dog-
matic answers.

I think that is true of this whole area. T would say it is true of the
example that you gave cf the truck assemkbly plant that was licensed
for the Soviet Union and which ultimately may have provided some
equipment used in connection with operations of the Red Army in
Afghanistan. )

lgthink one would have to ask the same sort of questions about that
episode. Could assembly plants of a similar quality have been available
to the U.S.S.R. from other sources, from Italy, for example, or Ger-
many or Japan?

Mr. Dan. T agree that there are always those possibilities. It is un-
doubtedly the moral aspect in many cases that is quite important. Even
foreign availability may be more theorctical than real in a situation
like the truck case. and foreign availability really is not too much
related to our human rights controls. You can talk about equipment,
say, for sale to police departments in areas where there are ongoing
human riehts violations. T suppose it really doesn’t make too mnch dif-
ference that those police departments can get weapons for the pur-
pose of torture and abnse from other conntries. That is not really a
reason for saying the United States should supply them. So there is
quite a spectrum of situations involved. .

Senator MaTi1as. What economic importance do you place on this
whole subject? Mr. Giffen who preceded you this morning, the senior
vice president of Armco Steel, said that his company simply would not
undertake any further attempts to make export sales with controlled
countries that involved prolonged contract necotiations and perhaps a
prolonged period of contract performance which would be subject to
arbitrary cancellations. _

He said he felt there should be contract sanctity both under foreign
policy and on national security controls side. Without that, his com-
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pany simply could not undertake, nor did he believe the Soviet Union
would bother, to negotiate such contracts if they are going to be so
evanescent.

Mr. Dax. T take it from the last thing yvou said that he was talking
largely about contracts with the Soviet Union?

Senator Maririas. Yes; but I think it would apply to other countries
as well.

Mr. Dam. Let me speak to it more generally.

Senator Maturas. Of course, that might change as the general for-
eign policy climate of the world changed.

Mr, Dam. T think there is a problem about contract sanctity in the
national security area. If we determine, for example, that some kind of
device could be useful to the Soviet nuclear effort, I think it would be
very unfortunate if we were precluded by some contract sanctity pro-
vision from preventing any further deliveries or any further transfer
of technology in connection with that matter simply gecause we wanted
to protect U.S. exports.

On the foreign policy side, however, I think obviously there is a lot
to be said for contract sanctity. That is one of the reasons the adminis-
tration put a contract sanctity provision irn its proposal.

We now have several diflerent approaches to contract sanctity for
the foreign policy area. The Senate essentially has no escape clause
whatsoever and the House has particular areas in which it would per-
mit cutting across existing contracts for specific exceptions.

In view of that situation the administration is currently reviewing
its own position on contract sanctity to see whether there 1s some new
position that we believa we can support.

Senator MarHias. “'o be fair to Mr, Giffen I should say that his
proposal was that sanctity, under national sccurity controls, would
only be imposed after there was a license issued, so that there was
some prior imprimatur of Government approval on the whole procoss,

All of this, of course, gets hack to your point with which I agree so
thoroughly, that this is a very complex and difficult area for Govern-
ment. m which you have all kinds of balls in the air.

There are the economic questions, the foreign policy questions, the
security questions, trade competition questions and many other ques-
tions. it drives you back really to a fundamental question of how
serious is the problem we are trying to treat,

My recollection is that the experts. the people who think about these
subjects very seriously, can only find one instance—and that happens
to be the instance that you sighted in your statement, the truck assem-
bly plant—in which a licensed sale has been of material value in
strengthening the military capacity of the Soviet Union. I think per-
haps there have been some microchip sales in addition to that, but
this truck assembly plant is really the only licensed sale that has had
any impact,

Mr. Dam. Even accepting that that would be just in the foreign
policy area, there have been many situations in the national security
area.

Senator Matmias. Well. T think this would be in the national
security area, too. I mean, this is the only licensed sale that has had a
positive affect on Soviet military strength. It does not have anything
to do with clandestine transactions, nor does it have anything to do
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with the voluntary dissemination of information which we do on a
daily basis in an open society.

Mr. Dam. I think I probably could agree with you if we could
narrow the statement of what it is we are talking about, because my
impression is there have been many, many situations in which trans-
actions have resulted in diversion to the Soviet Union of important
materials. 1< you like, I am sure Mr. Schneider could provide informa-
tion either now orally or in writing later on that subject.

Those, as 1 have said, are situations where we are talking about
COCOM types of transactions, not situations in which we impose
restrictions under the foreign policy provisions of the act.

Senator MaTmias. I think we are probably approaching an area of
classified information. Maybe it would be better to have Mr. Schneider
respond since he is going to make a classified communication to the
committee under any circumstances respond to this question at that
time.

But my own recollection on this is as I have stated. So under those
circumstances, it does raise a question in my mind whether we ave
perhaps not churning up more conflict than the facts really require.

Mr. Dam. On the other hand, I think it is important to understand
that the number of export licenses that have actually been refused are
relatively small. We have some specifics that we could provide for
the record or I could read them off to you, but perhaps in the interest
of economy of time I would simply point out that they are really less
than 1 percent of the total manufacturers exports from this country.

Now, of course, there is the problem that we have been discussing
and that is the problem that the possibility of cutting across existing
contracts may lead forelgn companies in certain circumstances not to
want to make long-term contracts with U.S. manufacturers. We agree
that is quite serious and that is what we need to work on in the contract
sanctity area.

Senator MaTuias. Not to be argumentative, but if the CTA and DIA
generally support the statements T have made this morning, and if you
are right, and T am sure you are right, that a relatively small number
of licenses have been denied, then does it not raise the question whether
our controls, which have generated such seriouns expressions of con-
cern from ouvr closest friends, may be doing more damage thun good?

Mr, Dau. T think it is important to maintain the control apparatus
and to maintain the controis in areas like human rights, nuclear non-
proliferation, and other specialized areas. I think there is a remaining
area of general foreign policy concern.

The administration recognizes that there is the problem that vou
have indicated and that is the reason for the specific declaration that
we are going to take into account the effect of controls on business in
friendly allied countries. I think it would be a mistake, because there
may be some negative effects of the export control process, to get rid
of 1t without first working very hard on taking care of the kinds of
ceses that create the problem.

We would be very pleased to be able to work with you on the prob-
lem situations before we go to the conclusion that we need to eliminate
the export control process in the foreign policy area.

Senator Martmias. T appreciate that offer and would be anxious to
enter into any kind of discussion that would be helpful in this respect.
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I would hope that we could ultimately find a formula that would
achieve your objectives. Iet me say in referring to your objectives,
that I have a good deal of sympathy with your views on the import
side as you have expressed them this morning,

I hope we can find a way to devise a program that is compatible
with the absolute necessity of enhancing our economic competitive-
ness in the world. If we do not do better than we are doing in terms
of trade and economic competition, we are in for real trouble. Any
kind of halter that we are putting on the economy either through this
legislation or any other has to be examined very carefully in that light.

%f you take Mr. Giffen seriously in his testimony this morning—
and I do take him seriously—these controls would be a major stum-
ls)ling block to expanded international competition by the United

tates.

Mr. Dam. We do take seriously the necessity for promoting U.S.
exports and avoiding unnecessary limitation on them. There is no
question about the great importance not just to individual enterprises
and to individual workers but also to the economic and thereby the
national security strength of the United States.

Senator MaTHIAs. I have here several questions that have been
propounded by Senator Boschwitz. If you will be kind enough to
respond to them for the record, we will submit them to you in writing.

Mr. Dam. Yes, indeed.

Senator MaTh1as. The record is to be kept open for 1 week. There
may be other members of the committee who will have some questions
to which if you will be kind enough to provide answers, they will be
included in the record. Of course, if you have any further thoughts
of your own, we would be happy to have them.

Mr. Dam. Thank you very much. We would be pleased to answer
any questions that you may submit to us.

Senator MaTr1as. Uine. If there is no further business then the
committee stands adjourned.

[Additional questions and answers follow:]

Me. GIFFEN'S RESBPONSES TO ADDITIONAL QUESTIONS SUBMITTFD BY
SENATOR MATHIAS

Question 1. From a business perspective, do you believe that U.S. foreign
policy controls have been effective in influencing Soviet behavior or that they
can be made more effective? Are there circumstances in which we can realis-
tically expect to strengthen their effect by getting more international cooperation ?

Answer. From a business perspective, U.S. foreign policy controls have not
been effective in infiuencing Soviet behavior. In order to be effective in accom-
plishing such a purpose, the United States must have leverage. No trade sanc-
tion, no embargo, no act of economic warfare has ever worked when the country
applying the embargo did not have leverage. A country can only have leverige
with respect to a second country when that second country has either an
absolute need or the perception of an abisolute need for a particular technology
or product and no other source from which to obtoin it except the country
applying the emburgo.

Quite frankly, it is difficult to think of any technology or product which the
Soviets need and which is fund. .ental to the survival of their country and
which i< not available to the Soviets either internally or from U.S. trading
partners that do not join in such saactions. If that i{s the case, many of us find
it difficult to believe that. trade sanctions can ever logically be utilized to coerce
the Soviets into taking a particular action. Quite the contrary, it may well
stiffen the resolve of the Soviets to do just the opposite.

For example, after the Afghanistan sanctions were put in place in January
of 1980 Armco lost potentially over $9 billion in transactions to our Western
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trading partners and the Soviets have recently identified at least 10 other proj-
ects that could have gone to American companies if it were not, for the sanctions.
See Exhibit I.

In short, foreign policy controls can only be made more effective if the United
States can prevent the . oviets from obtaining needed pruducts or technology.
The on.y realistic area in which the United States can hope to strengthen the
effect of foreign policy controls would be in those ar.as where the United States
held a m mopoly in the technology or products.

Question 2. Is a policy of denial likely to encourage the U.S.S.R. to change
policies which would trigger toreigu policy controls or to shift resources from
military to civilian uses| in your judgment?

Answer. In my judgment, very few negative or coercive policies of the United
States can be effective in forcing the Soviets to change their policies or to shift
their resources from military to civilian purposes. A policy of denial merely
stiffenr the resolve of the|Soviets.

Question 3. There seem to be many ways by which national security controls
can be evaded. The new| Senate bill appears to approach that problem by ex-
pending the review authority of the Secretary of Defense and by expanding
the penalties and extraterritorial reach of U.S. laws. Is this the direction to go
for a practical solution to|the diversion problems?

Answer. Expanding the review authority of the Secretary of Defense as well
a8 the penalties and extraterritorial reach of U.S. laws is not a practical solu-
tion to the problem of diversion of technology which would allow for national
security controls to be invaded.

The extraterritorial isyue has been examined, re-examined and over-examined
The results are clear. The United States must not impinge upon the sovereignty
of other countries.

Furthermore, it is one thing to expand penalties; it is something very dif-
ferent to enforce the penalties even if the violations which give rise to them
are known. The real problem is that the Executive Branch cannot see the forest
for the trees. Qur nationml security control provisions must set forth standards
which will allow the Department of Commerce to focus on technology exports
which would clearly be detrimental to the national security of the United States.

Question 4. How serious would you estimate the damage is to U.S. business
from procedural delays and license rejections in terms of sales lost and reduction
in market share? Does 4 significant part of the cost involve exports that are
needlessly lost through license requirements on products that need not be con-
trolled or that are readily available from foreign sources?

Answer. Damage to U|S. business from procedural delays and license rejec-
tions in the Soviet market is significant and much of that involves exports which
are needlessly lost through license requirements on products that need not be
controlled. For example, Armco received an inquiry for a purchase of a sub-
stantial quantity of oilfield country tubular goods in Novembecr of 1882, Armco
did not receive approvalfor the licenses until March of 1983. By that time the
contracts were filled by our Western trading partners in Japan, Italy, France.
Great Britain, and West Germany. In fact, almost evey industrial country in the
world manufactures oilfield ~ountry tubular products for the Soviet Union.

Question 5. How high would you rank the importance of making improvements
in procedures for determining the extent of foreign availability of controlled
exports? Would this be an area of high payoff for those seeking to reduce the
business costs of administering export controls? If not, what improvements
would offer a higher payoff?

Answer. The most important improvements in the Export Administration Act
would be:

(A) Sanctity of contract provisiong.—Contracts executed once export licenses
have been granted and the licenses should not be capahle of suspension or re-
vocation. The Soviets have made it absolutely clear that che Soviet Union recog-
nizes the sovereign right of the United States to determine which exports it
wishes to allow to the Soviet Unien and which exports it will not allow. The
Soviets do not necessarily agree with the United States national security control
definitions, and while they totally disagree with the foreign policy provisions
of the act, they do not question the right of the United States to have such
controls.

They do insist, however, that if the United States wishes to continue a trading
relationship with the Soviet Union, executed contracts operating under ap-
proved licenses must not be breached. In short, the United States shoulc keep
{ts word. Furthermore, American businessmen will not be interested in esplor-
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ing an expansion cf trade between the two countries unless there i8 a meaning-
ful “sanctity of contract” provision in the Aect. This should not be objectionable
to the administration since Presicent Reagan himself bas stated that “there
must be no question about our respect for coutracts. We must restore confidence
in the United States' reliability as a supplier.”

Any sanctity of contract provision in the act must apply to both national
security controls and foreign policy controls, If a sanctity of contract provision
only epplies to foreign policy controls, it will not be very helpful. Since there are
not adequat : staadards or guidelines for the application of national security
controls, the executive branch can effectively circumvent the sanctity of contract
provisions merely by suspending licenses on the basis of national security.

Therefore, witbout an adequate and meaningful sanctity of contract provi-
glon, neither the Soviet Union nor the American business community will be

willing to enter into attempts to erpand the trading relationship in anything
but short-term, commodity transactions.

No other provision of the Act is more important!

(B) National security control standards.—What is missing from the current
legislation are standards or guidelines that the executive branch of the govern-
ment can utilize in making the determination as to what is “militarily signifi-
cant.”

The guidelines or standards should include consideration of whether:

There is a reasonable likelihood that the technology or product to be exported
would actually be used more for military purposes than for civilian purposes;

The particular technology or product would make a substantial contribution
to the military potential of the Soviet Union ; and

The Soviet Union could obtain the same tecknology or products from another
source or produce it themselves in some significant time frame and at some com-
parable cost.

‘Without Congressional direction, some might argue that export controls
should be utilized to prevent not only exports which significantly contribute to
the military potentiel of the Soviet Union but also exports which contribute in-
directly to the military potential through the strengthening of the Soviet econ-
omy. This argument is based upon the proposition that the military potential of
the Soviet Union rests upon the technological base of the economy and that, there-
fore, no export should be allowed which contributes to the Soviet economy, Any
sxport theoretically helps an importing country’s economy. Such a standard, if
adopted, would simply be 4o standard, and the ~xecutive branch would be free
to utllize absolute discretion in determining w' :t exports should be controlled
and when. That is not, nor should it be, the intention or the purpose of the na-
tional security controls of the Act.

Furthermore, if the United States is to restrict 2xports to the Soviet Union in
order to prevent a contribution to its military potential, the United States should
not act unilaterally. The United States should negotiate with its allies in an at-
tempt to enter into a coordinated effort to prevent the export of militarily signifi-
cant goods and technologies to the Soviet Union. Export controls on technologies
or products which are freely available to the Soviet Union from Western Europe
or Japan are neither productive nor effective from & national security staudpoint.
Therefore, such controls should be eliminated if there has been determination
of foreign availability,

Question 6. Infringements on reliability of U.S, supply, sanctity of contracts,
and extraterritoriality are all said to be indirect factors that have reduced U.S.
competition in the world market as a result of actions related to the Soviet
market. Is there evidence that some Furopean companies are excluding U.S.
companies from participating in contracts to supply the U.8.8.R. and Eastern
European councries?

Answer. European countries are excluding U.8. companies from participating
in contracts to supply the Soviet Union and the countries of Eastern Europe
because U.S. companies cannot guarantee performance. Armeco’s machinery and
equipment has been rejected on several occasions by European contractors on
grounds that we could not guarantee that our export licenses would not be sus-
pended or revoked.

Question 7. Can expanded national security controls be made compatible with

efforts to enhance U.8. exports competitiveness and to eliminate “unnecessary”
U.8. Government regulation?

Answer. See answer to § ahove.
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Mz, MENDELOWITZ RESPONSES TO ADDITIONAL QUESTIONS SUBMITTED BY
SENATOR MATHIAS

Question 1. Your testimony cites improving Commerce Department foreign
availability assessment and prohibiting use of controls where foreign avail-
ability exists as a way of reducing economic costs of foreign policy controls by
reducing the extent of their use. Would you judge also that foreign availability
undercuis the value of such controls? Would prohibiting control use where
foreign availability exists not reduce greatly the cost of the controls and assure
greater effectiveness of what controls were applied at the same time?

Answer. Foreign policy export contrgls have been imposed for declarative
purposes, a8 well as for punitive or remedial reasons. In some recent uses of
foreign policy controls, there is no expectation that controls by themselves wiil
alter the ta.get country’s policies or actions by depriving it of certain goods;
rather, their value is seen primarily as publicly disassociating (e United States
from such countries. In these cases, forejgn availability considerations are prac-
tically irrelevant.

Where controls are imposed for remedial or punitive purposes, foreign avail-
ability should be & crucial consideration, and multilateral rather than uni-
lateral action will determine whether controls are effective in achieving their
purposes, In these cases, prohibiting control use where foreign availabilify exists
is likely to reduce the cost of controls jand assure greater effectiveness.

Question 2. Does it strike you as cost-effective to apply such a prohibition and
to invest in improved assessment of foreign availability, which would also ap-
pear necessary to improve the effectiveness of national security controls?

Answer. The Commerce Department has had & mandate to improve its foreign
availability assessment capability for several years now, but has not been able
to establish a comprehensive assessment capability, Where foreign policy controls
are imposed on a comprehensive basis, as they were for example in Libya in
March 1982, they can cover an enormous range of products. For Commerce to
keep track of such a broad scope of products as well as keep up-to-date on con-
tinuing technological developments would probably require a very substantial
resource outlay. Commerce and State Department representatives overseas would
have to spend a great deal of time collecting information on the activities and
technological developments of our trading partners’ private firms, and this could
be resented as commercial intelligence-gathering. And where the purpose of the
controls is declarative, foreign availability is not viewed as very relevant in any
case.

One alternative is to rely on U.S. exporter assurances of foreign availability,
with U.S. verification concentrated in the most sensitive goods and technology
sectors.

MBR. MARCUSS’ RESPONSES TO ADDITIONAL QUESTIONS SUBMITTED
BY SENATOR MATHIAS

Question 1. Is a contract sanctity provision a useful and desirable modifica-
tion for the Congress to make in the foreign policy control authority? Should
such a sanctity provision be absolute, as now proposed in the Senate bill, or
ghould it be subject to some expectations? What expectations if any would be
appropriate?

Answer. Economic theory, economic reality and fundamental fairness suggest
that it is desirable to provide exporters with some protection for their existing
contracts. There seems to be lictle disagreement that something must be done to
protect existing contracts. There is great disagreement, however, on how this
should be accomplished.

I believe that current proposals are either inappropriate or likely to be in-
effective. An absolute barrier to roreign policy controls that invalidate existing
contracts would remove a foreign policy tool from the President’s arsenal that
might prove necessary under circumstances that are now not foreseen. On
the other hand, a broadly worded escape provision is likely to provide little
realistic protection. As I proposed in my testimony, a provision to provide com-
pensation for terminated contracts should be considered as an alternative. Such
a provision would give pause to anyone contemplating imposition of controls
that affect existing contracts but still leave the President’s foreign policy op-
tions open while dealing more fairly with exporters’ legitimate concerns.
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Question 2. Do the extraterritorial provisions of current law provide an ef-
fective means for improving the impact of either foreign policy or national
security controls?

Answer. Generally speaking, no, By ard large they constitute such an irritant
in our relations with our allies, as evidenced by the Soviet pipeline sanctions,
that they seriously undermine ouir objectives. As indicated in my testimony,
there are few, if any, circumstanpes where controls applied to the U.S. parent
of a foreign subsidiary could not accomplish the same result as controls applied
extraterritorially to the subsidiary.

Question 3. Should national security controls be made subject to congressional
oversight because of their potentigl impact cn the conduct of U.5. ecoromic and
foreign policy ?

Answer. National security controls can affect significantly the American econ-
omy and U.S. foreign policy. Conéiess should, therefore, exercise vigorcus over-
sight. It should not, however, be!involved in individual licensing decisions. It
should limit itself to defining Wﬂth precision situations that justify national
security controls and then exerclqe its oversight role to insure that the law is
faithfully carried out. By doing so, Congress could deter the executive branch
from labeling what is really a foreign policy-based control as a national security
control to escape the procedural 'and substantive requirements that apply to
foreign policy controls.

Question 4. The Senate bill contains a provision requiring the President to
determine that extraterritorial controls not have effects adverne to U.S. foreign
policy interests. Can such a provision be meaningful and effective in protecting
against adverse consequences? Would the House bill approach of prohibiting
extraterritorial controls be more|desirable? Is there some technique between
thesc two approaches that might be more appropriate?

Answer. As indicated above. there is much to be said for prohibiting extra-
territorial foreign policy controls| altogether on the ground that they are un-
needed and can do more harm than good. The current limitations in the Senate
bill are subject to the vagaries of executive interpretation and, therefore, con-
stitute no limitation at all. A middle ground between prohibiting extraterritorial
application of export controls and merely counseling dgainst their extraterri-
torial application would be to reqpire the President to consider certain factors
before imposing extraterritorial controls and to report upon these factors to
Congress or a congressional committee. To be effective, however, such a provision
should be made enforceable through the opportunity for injunctive relief modeled
after the relief available when the executive branch fails to follow proper pro-
cedures in carrying out environmental imnpact studies.

[ Whereupon, at 12:20 p.m., the subcommittee adjourned, subject to
call of the Chair.]

1 8ee Note, “Extraterritorial Apﬂlicatlon of the Export Administration Act of 1979
Under International and American Law,” 81 Mich. L. Rev, 1308, 1315-31 (1983). See also,
Marcuss and Richard, ‘‘Extraterritorial Jurisdiction in United States Trade Law : The Need
for a Consistent Theory,"” 20 Colum. J. Transnat'i L. 439 (1981).



APPENDIX

DEPARTMENT OF STATE,
Washington, D.C., May 16, 1988.
Hon. CHARLES H. PERCY,
Ohairman. Committee on Foreign Relations,
U.8. Benate.

DEAR MB. CHAIRMAN : At the request of the Embassy of Canada, we are trans-
mitting herewith, for your information, a copy of a notle concerning the Export
Administration Act delivered to the Department of State on Wednesday, May 4.

Our transmittal of this note does not imply acceptance of the views contained
therein.

Sincerely,
OWELL A. MOORE,
Assistant Secretary for Cangressional Relations.
Enclosure :
CANADIAN EMBASSY, NoTE No. 149

The Embassy of Canada presents its compliments to the Department of Staie
and has the honour to refer to the review of the Expont Administration Act of
1979 (the *Act’), which will expire on September 30, 1P83. Canada has serious
concerns with respect to certain aspects of U.S. export control law and policy
that affect Canadian interests. The following comments, which bear upon the
assertions of jurisdiction that underlie some aspects of the Act, are provided
for consideration during the Congressional Review. Thel Government of Canada
urges that the concerns reflected in these comments be agcommodation in amend-
ments to the Act and its regulations.

The Government of Canada and the Government of the United States of
America have long cooperated with respect to export controls, following upon
the 1941 Hyde Park Agreement. This is manifest in the treatment that isiaccorded
each country in the administration of the export control laws of the other.
Generally speaking, pursuant to the Hyde Parkx Agreement, U.8. goods are ex-
ported to Canada without U.S. export licenses, and vice-versa. To prevent the
eircumvention of U.S. controls, Canada regulates the re-export of controlled
U.8.-origin goods. This system hap benetited both countries. It has helped to
maintain bilateral trade flows free of the impediment of export licenses, while
still safeguarding mutual security objectives..

The Department will recall, however, the Embassy’s note no. 48 of January 27,
1978 regarding the transfer to the Act of authority to exercise ‘‘control over
exports of non-U.S.-origin goods and technology by foreign subsidiaries of U.8.
concerns”. At that time the Goverhment of Canada stated its view that “U.S8.
authorities are not entitled to exercise jurisdiction over Canadian companies
solely on the basis that these companies may be ‘’controlled” by U.S8. citizens, nor
to exercise jurisdiction with respect to business activities of such Canadian com-
panies carried on outside the United States”. The Department will alpo recall
the Embassy’s note no. 323 of July 7, 1982 following the exercisc of controls over
subsidiaries in 1espect of the sale of oil and gas equipment and technology to
the USSR. On that occasion, the Government of Canada expressed it ‘strong
view that the jurisdiction that the ‘United States seeks to assert over Canadian
corporations . . . would constitute an unacceptable intrusion of U.S, law into
Canadian commerce and Canadian external relations”.

International law provides no basis for the United States to assert jurisdiction
over the activities of Canadian corporations simply because such corporations,
in some measure, may be owned or controlled by U.8. nationals. Corporations that
are nationals of Canada, producing goods and services in Canada, are subject
only to the laws and policies of Canada in respect of the export of such Canadian

(61)
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goods and services to third countries. Any attempt by a forelgn agency to inter-
fere with this jurisdiction of the Canadian government over such conduct in
Canada is a violation of Canadian sovereignty.

Assertions of jurisdiction that displace x government’s authority over multi-
national enterprises operating in its territory hamper the ability of such enter-
prises to be responsible corporate citizens, contrary to the OECD guidelines for
multinational enterprises. As a consequence, host countries are likely to question
the entitlement of multinational enterprises to national treatment. Host coun-
tries may be obliged to adopt defensive legislation to restrict the impact of
unlateral assertions of extraterritorial jurisdiction over such enterprises.

Canada therefore strongly urges that any revised Act not assert jurisdiction
over the operations of corporations established in Canada and carrying on busi-
ness under its laws.

The Government of Canada firmly believes that consultation and cooperation,
not the unilateral extraterritorial extension of domestic law, are required to
secure public interests that are perceived to be affected by conduct permitted by
the law and policy of the country where it occurs. In this regard, the provision
of the Bill presented recently to Congress by the Administration which proposes
to “minimize” the extraterritorial impact of U.8. export controls “to the ex-
tent consistent with the underlying purpose of the controls”, far from being
reassuring, clearly implies that, in cases of conflict, the legislation is intended
to override principles of international law governing the assumption of extra-
territorial jurisdiction.

The institutionalized cooperation that flows from agreements within COCOM
{s a significant example of how governments may define and secure common
security objectives. Even governments that share common security concerns,
however, will not necessarily have identical foreign or trade policies. When
differences exist, no government should attempt unilaterally to displace the laws
and policies of another government with respect to trade from the latter’s terri-
tory. In this regard, Canada cannot accept that the general imposition, through
domestic public law, of so-called “submission claunses” in private commercial
contracts or licensing agreements is an appropriate means to exterd national
exports poticies to goods located abroad. Private centracting parties cannot dis-
place the jurisdiction of governments. Attempts to displace national laws and
policles are particularly objectionable when they have the effect of changing
licensing rules, retroactively, in a way that frustrates legal rights and obligations
of the parties concerned.

The Government of Canada finds it particularly regrettable that the Adminis-
tration is seeking authority that would permit the President to impose import
confrols upon foreign firms failing to comply with U.S. directives under Secsion
5 of the Act (National Security Controls). The provision would, if brought into
force, crente a potential barrier to trade, with implications for U.S. international
trade obligations, Moreover, it should be noted that snch sanctions wonld apply
to hreaches of U.S. export controls beyond those agreed muitilaterally in COCOM.
The parties to COCOM are themselves responsible for implementing multi-
laterally-ngreed controls and imposing domestic penalties in the event of infrac-
tions of their national export controi laws.

Canada will continue to work with the United States and other countries to
achieve an effective multilateral system to safeguard collective security inter-
ests. The Government of Canada believes that evtraterritorial prohlems and eon-
flicts of jurisdiction would be greatly limited if the United States would take
diie account of the principle of reciprocity and assert unilaterplly its jurisdiction
over conduct outside its territory only in circumstances where it would he pre-
pared to recognize and accept. in similiar circumstances and on the same basis,
the same unilateral assertion of jurisdiction by another state over conduct within
the United States territory.

'Tite Embassy wishes to assure the Department of Canada's continuing readi-
ness to consult and cooperate closely with the United States on all matters re-
lating to the review of the Act.

The Embassy wounld be grateful if the Department would provide a copy of
thi? note to the Committees of the Congress having the Act currently, under
review.

The Embassy of Canada avails itself of this opportunity to renew to the De-
partment of State the assurances of its highest consideration.
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DELEGATION OF TBE COMMISSION
OF THE EUROPEAN COMMUNITIES,

Washington, D.C., March 21, 1988.
Hon. CrARrLZS H. PERCY,

Chairman, Committee on Forcign Relations,
U.8. Senate, Washington, D.C.

DEAR MR. CHAIRMAN : The European Community will on Wednesday, March 23
present to the U.S. Administration ah Aide-Memoire concerning the renewai of
the Export Administration Act of 1979

In its Aide-Memoire, a copy of which I enclose, the European Community ex-
presses grave concern about the way the existing Export Administration Act
affects companies doing business in the Community and in particular about the
claim, implicit both in the Act itself and the way in which it has been interpreted
by the U.S. Administration, that U.S8, /jurisdiction extends to persons doing busi-
ness in the Community.

In our opinion, the extraterritoriat aspects of U.S, law and practice in the
export conirol fleld are contrary to Internstional law. They also pose serious
political and economic problems.

The problems arising from the app}ication of the Export Administration Act
are compounded by the fact that the President may introduce export controls for
the furtherance of U.S. foreign policy ]goals which are not shared, or at least not
shared to the same extent, by the European Community. The pipeline sanctions
were a most unfortunate example of the U.8. seeking to extend its jurisdiction
to companies doing business in the Community.

The problems caused by the extraterritorial application of U.S. export controls
have been aggravated by the fact that such controls have been applied at times
retroactively long after contracts have been concluded in good faith.

I know that the business community in the United States is as preoccupied
as we are about the problems caused by the extraterritorial and retroactive appli-
cation of U.S. export controls.

The Buropean Community believes fthat the correct course to follow in cases
where the U.S. Government considers |t necessary for controls to be applied out-
side its territory for reasons of natipnal security or foreign policy is to seek
a consensus with its trading partners on the tnade controls to be adopted and
not to try to extend controls unilaterally to Community compsnies.

I would be very pleased to meet withh you and yrour staff to discuss any ques-
tions you may have about the Community’'s viewsion this issue.

Yours sincerely,

Roy DENMAN.

AIDE-MEMOIRE No., 1
The European Community and its §:ember States have the honour to present
to the U.8. Administration the following Aide-Memoire concerning the Export
Administration Act of 1979.

1. The considerations set out below pertain to the way this Act affects com-
panies doing business in the Community and in Particnlar to the claims, implicit
both in the Act itself and in the way it has beetl interpreted by the U.S. Admin-
istration, that U.8. jurisdiction under the Act extends to persons doing business
in the Community.

2. The Export Administration Aet contains snch phrases as “any person subject
to the jurisdiction nf the United States” which has consistently been defined so
a8 to inciude companies incorporated, having their registered office or doing
business in foreign countries and owned or controlled by U.S. natural or legal
persons. Moreover, the Act itself defines a ‘U1.S. nerson’ so that those words
include foreign subsidiaries or affiliates of U.8. domestic concerns which are
‘controlled in fact’ hy those concerns; As regards the Administration's inter-
pretation of the Act, this has consistentlv heen such a< to inclnde within ‘goods’.
technology or other information subject to the jurisdiction of rne tinitted States”
siich goods and technology which have already left the 1Inited States. As well
as being contrary to international law such assertions of inrisdietion br the
U.8. Congress and Administration are bound to lead to conflirt at the political
and legal level. The problems arising from the application of the Evport Admin-
istration Act are compounded hy the fact that section 8 of the Act enahles the
President to impose export controls for reasons of foreign policy adopted by the
United States, but not necessarily shared, or shared to the same extent, by
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friendly countries. Finally, the problem is exacerbated where, as in a recent case,
the U.S. Administration have seen fit to apply restrictions with retroactive effect
to the re-export, under contracts already lawfully entered into, of goods and
technology which had already left the United States.

3. These aspects of the Export Administration Act and its application have
given rise to considerable concern in the European Community. In this connection
its comments on the amendments of June 22, 1982 to the U.8, Export Administra-
tion regulations which were transmitted to the Department of State on Auvgust
12, 1982 are recalled. The renewal of the Export Administration Act provides
the opportunity to bring the following points to the attention of the U.S. Admin-
istration in order to stress the deeply felt concern about these matters once again.

4. According to a basic principle of international law, any natural or legal
person doing business in the Community should abide both by Community and
national legislation in force therein. The legal and regulatory definitions of the
terms “any person subject to the jurisdiction of the United States’”’ and “U.S.
person”, which inciude companies incorporated, having their registered office,
and/or doing business in foreign countries, because they are owned or controlled
by U.S. natural or legal persons, run counter to this principle.

As already shown in the aforementioned comments on August 12, 1982 the
claim to regard as having U.S. nationality companies incorporated and having
their registered office in Member States of the Community is not in conformity
with recognized principles of international law.?

It is unacceptable that the U.S. Administration and Congress should assert
jurisdiction over the activities of these companies in the Community.

5. Moreover, such assertions of jurisdiction, which imply that overseas sub-
sidiaries and associates of U.8. companies owe allegiance to U.S. law and policy,
cannot be reconciled with proposals by the U.S. Administration in various inter-
national fora for the “national treatment” of investment from abroad and they
create a climate less favourable to U.S. investment.

6. According to a basic rule of private international law as generally applied,
goods are subject to the law of the place where they are located.

However, the words “any goods, technology or other information subject to
the jurisdiction of the Unitea States” though not defined in the Export Adminis-
tration Act, have been interpreted by the Administration so as to mean that U.S.
Jurisdiction follows these goods, technology or other information even after they
have left U.S. territory.

7. In the comments of August 12, 1982 it was stressed that there are no known
rules of international law for using the domestic origin of goods or technology
situated abroad as & basis for establishing jurisdiction over persons abroad which
control those goods or technology.

8. Several decisions by respected non-U.S. Courts* coniirm the principle that
U.S. jurisdiction may not follow goods originating in the U.S., once they have
been discharged in the territory of another country.

9. This extension of 11.8. export controls to the trade between Third Countries
in goods, which are claimed to be subject to U.S. jurisdiction, is also objectionable
for commercial and political reasons. Many industries in the Community have
quite readily accepted U.S. know-how and advanced products in the past and
have to a certsin extent become dependent upon them for their own production.
If it turns out that they may become subject to U.S. export restrictions at any
moment, they might feel constrained to change their policy and eithér seek tech-
nology or advanced products elsewhere, developing them themselves, or develop-
ing them in joint ventures with non-U.8. companies. It i= inconsistent for the
U.8. Government, which has always been a stropg proponent of the free exchange
of technology and know-how, at the same time to subject the use of this tech-
nology to such hazards. |

10. The U.8. regn)=tory practice under the Export Administration Act of im-
posing export controls retroactively has the effect of exposing companies in-
corporated in the Community and/or handling certain U.S. origin goods to sanc-
tions long after contracts have been concluded in good faith and in full conformity
with all U.S. laws and regulations in force at the time. ‘

11. This has serious consequences for international commercial relations. It
introduces an element of uncertainty against which it is virtually impossible to

1 Rarcelona Traction case. YCT Report 1970, 3. 43.

! Amcrican Presidentlal Lines v. China Mutual Trading Co., 1953 A.M.C. 1510, 1526

(Hong Kong Sup. Ct) and Moens v. ARlers North German Lloyd, 30 R . 38
Commerce, Antwerp (1966)). v W. 360 (Tribunal of
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take effective precautions and must breed reluctance to deal with companies of
the country using this method of regulating trade.

12. Tt has been argued in the past by U.S. authorities that the practices sub 6
and 10 are not objectionable where foreign companies have agreed either in a
centract clause or in an undertaking to the U.S. Government to respect U.S.
export control legislation. However, such “Submission Clauses” cannot confer
on the U.S. export controls a valid jurisdictional reach which they would not
otherwise have.

It is also particularly objectionable for a government systematically to encour-
age or require companies to include such “Submission Clauses” in their contracts
with loreign clients. This is a clear abuse, for foreign policy purposes, of the
freedom of contract.

13. All the above-mentioned problems are compounded by the fact that export
controls can be introduced unilaterally by the U.S. Administration for the further-
ance of U.S, foreign policy goals which are not necessarily shared even by
friendly countries which have close political and economic ties with the U.S.

14. Unlike national security and short supply controls, foreign policy controls
are not covered by any of the exemptions in Articles XX or XXI of the GATT.
Thereforc in respect of any measures taken under the Export Administration
Act for foreign policy reasons, which have the effect of limiting Community
trade, the position and rigits under the GATT are strictly reserved.

15. 1t is not justifiable nor acceptable that Section 6 of the Kxport Adminis-
tration Act he used to impose U.S. law and policy on other friendly countri:s
which will have their own policy views and will wish to take their own deecisions
on what restrictions, if any, can be imposed on trade with Third Count-ies.

16. The correct course to follow in cases where the U.S. Government considers
it necessary for controls to be applied outside its territory for reasons of national
security or foreign policy, is to seek a consensus with its trading partners on the
trade controls to be adopted and not to try to extend controls unilaterally to
Community companies through the objectionable legal techniques discussed,

17. If the unacceptable practices referred to above continue, it may be neces-
sary to consider means by which the effects onh persons doing business in the
Community of the extraterritorial application of U.S. export controls might be
countered.

18, Conclusions.—

The extraterritorial aspects of U.S, law and practice in the export control
field are contrary (o international law and it is in the interest of both parties
that disputes over U.S. export controls should he avoided in the future. As we
have seen or the occasion of the pipeline dispute, considerable political disrup-
tion and commercial daniage can ensue. Such disputes should be avoided and the
U.8. Administration is, therefore, urged to take such measures as are necessary
to secure the amendment of the Export Administration Act at least in the fol-
lowing respects :

(1) The terms of the Act should make it clear

That companies incorporated and having their registered offices in the (Com-
munity are not to be regarded as being within U.S. jurisdiction by reason of the
fact that they are owned or “controlled in faect” by U.S. citizens or companies
incorporated in the U.S,

That the words “any goods, technology or other information within the juris-
diction of the United States’” must be interpreted as excluding any goods. tech-
nology or other information located outside the United States regardless of its
crigin.

(2) The authority to impose controls for the furtherance of U.8. foreign mlicy
should be reconsidered and if this power is retaiued it should be limited so that
controls cannot affect ccmpanies incorporated and having their registered office
in the Community.

With respect to the administrative practice followed under the Export Ad-
ministration Act. it is strongly ureed that the U.S., Administration modifies the
text of the new Export Administration Bill along the above-mentioned lines.

AIDE-MEMOIRE NoO. 2

1. The Buropean Community and its Member States wish to refer to the
recent proposal of the U.S. Government concerning the renewal of the Export
Adninistration Act of 1079,
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2. The Europea:r Community and its Member States wish to express their
regret that the proposal has left the extraterritorial aspects of that Act largely
intact and would appear indeed to have reinforced their impact in at least one
respect. :

3. While it is true that there is a8 new provision in Section 3 (“Declaration of
policy') stating that it is the policy of the United States to minimise the impact
of new foreign policy controls on business activities in allied or friendl; coun-
tries, this policy staterient is not matched by any amendments tc those provisions
in the operative sections of the Act which give rise to the possibility of extra-
territorial application. Further, it leaves intact the possibility of taking extra-
territorial measures for foreign policy reasons where this would be consistent
with the underlying purpose of the controls. This statement also fails to address
the question of extraterritorial application of controls where the controls are
exercised for national security or short supply purposes.

4. The European Community and its Member States draw attention in this con-
nection to the following defects in the draft bill :

(a) the inclusion in Sections 5, 6 and 7 of the term “Person subject to the
Jurisdiction of the United States” without any definition to clarify that the words
do not include the overseas subsidiaries or affiliates of U.S. parent companies;

(b) the inclusion in Sections §, 6 and 7 of some or all of the words *‘gzoods,
technology or other information subject to the jurisdiction of the United States”
without any definition to clarify that the words do not include goods, technology
or information located outside the United States;

(¢) the retention in the definition of the term *“United States person” in Seec-
tion 16 of the words “and any foreign subsidiary or affiliate including any per-
manent foreign establishment of any domestic concern which is controlled in fact
by such domestic concerns.”

5. Furthermore, the possibility given to the President (in Section 11{c¢)(3)
to prescribe controls on imports of goods or technology of “whoever violates any
national security controls” imposed under the national security provision (Sec-
tion 5) of the Act, must, by its very nature apply mainly to companies outside
U.8. jurisdiction, and can thus only have the effect of increasing or reinforcing
the extraterritorial use that is likely to be made of national security controls.

6. The European Community and its Member States also wish to point out that
the use of import restrictions in this manner could be contrary to the GATT.
Article XXI of GATT does not permit such extensgive interpretation of national
security as to permit controls to the extent envisaged in Section 11(c) (3).

7. Furthermore, the proposal strengthens the enforcement section and penal
sanctions in a way which will affect acts taking place outsice U.S. territory and
could undermine the climate of confidence indispensable to trade.

8 Finally, the European Community and its Member States would like to ex-
press their appreciation of the inclusion in the U.S. Government proposal of a
contract sanctity clause (end of Section 6). They are concerned, however, with
the limitations imposed in this clause.

9. It is necessary to restrict transfer of goods under this clause to a period of
270 days? This time limitation may be appropriate when speaking of perishable
goods (as in the Agricultural Futures Trading Act of 1982} but would seem
inappropriate and of very limited application for contracts involving industrial
goods which can require a longer delivery schedule before even the first transfer
of goods takes place under the contract.

10. Furthermore, the sanetity clause only applies to transfer of goods or
technology under sales cuntracts. This appears unnecessarily restrictive given
that controls may also exist, and goods be transferred, under other types of
contract, e.g., ’censes contracts, lease with option to purchase, ete.

11. Again, the sanctity clause only applies in the case of foreign policy and not
in the case of national security or short supply controls. Different economic or
strategie considerations obviously apply in each case, but in tue opinion of the
Juropean Community and its Member States these considerations are not suffi-
cient to warrant application of the principle in one and nou in the others,

12. Finally, the principle established is not absolute, is only a policy statement,
and will only be exercised to the extent consistent with the underlying purpose
of the controls. This fails to create the certainty in commercial dealings which
vrould normally be achieved through a contract sanctity clause.
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13. In conclusicn, the Community and its Member States wish to reiterate their
deep concern with the features of the Administration’s proposal discusseu above
and in particular with its extraterritorial and retrogctive reach. They therefore
urge the Administration to reconsider these aspects which are contrary to inter-
national law and comity and are unacceptable in the context of relations with
friendly countries.

STATEMENT OF W. F. NICH0LAS, DIRECTOR, LONDON CHAMBER OF COMMERCE ON
REAUTHORIZATION OF THE IKXPORT ADMINISTRATION ACT?

Mr. Chairman, I am W. F. Nicholas, Director of the London Chamber of Com-
merce and Industry (LCCI) of the United Kirgdom. The LCCI represents over
7,000 British business enterprises, trade, and professional organizations and is
associzted with nearly 100 other Chambers of Commerce in the United Kingdom
having over 50,000 members.

I am pleased to have this opportunity to submit this statement on behalf of
the LCCI on the reauthorization of the Export Administration Act (EAA).
The LCCI has requested an opportunity to submit this statement essentially
becuuse we felt it was vitally important to remind our friends in the United
States Congress that the EAA affects America’s trade relations not only with
the Soviet Bloc but also with its trading partners, including the United Kingdom.

At the outset of my remarks, 1 wish to emphasize that the decisions which
Congress will take with respect to amending the EAA will have considerable
impact on U.K.~U.S. trade relations. As the American business community knows
all too well, the authority granted the President under the EAA can cause major
disruptions in the political and conmimercia! relations between our two nations,

For example, under the EAA’s foreign policy export control provisions, a U.S.
President can invoke trade sanctions against a Soviet Bloc nation, and can insist
that foreign subsidiaries, aftiliates or licensees of United States ecinpanieg lo-
cated wholly outside the United States comply with these sanctions.

Moreover, wholly non-United States companies which transship United States
origin commodities or technical data may also be subject to U.S. law.

U.K. businesses were especially affected by the recent United States embargo
aga‘nst equipment for the Soviet natural gas gpeline imposed by President Rea-
gan in protest to the imposition of martial law in Poland. The embargo affected
not only Britiah industry, but a,so German, French, Italian and other companies
as well. The embargo was later repealed in Iarge measure because of the vocal
protest and intervention of British and other European Governments, directing
business interests in their countries to proceed to fulfill contracts which had
already been signed. However, even the order of the British Governmeat to a
wholly British company did not insulate British companies from possible sanc-
tions under the EAA.

‘We in the U.K. are therefore obviousiy more than mere innocent bystanders in
the unfolding reauthorization debate. As Congress continues its deliberations, we
are vitally concerned with the many proposals to amend the EAA, and with the
ultimate legislation which will be sent to your President’'s desk for signature.

NATIONAL SECURITY %ND COCOM

Let me make clear, Mr. Chairman, that the LCCI shares America’s interest in
preserving and st ‘engthening export controls to enhance the national security of
the United States. The illegal diversion of militarily critical technologies to
America’s adversaries serves to weaken the United States and those who benefit
from America’'s world leadership. As a member of NATO and the multilateral
export control organization known as COCOM, Britain belleves that strong en-
forcemenc of appropriate United States export controls is also in its overall
interest. But I must emphasize the word “appropriate” : In certain respects, the
LCCI believes that unilateral export controls are not appropriate.

1 This material {s circulated by W. F. Nicholas, 69 Cannon Street, London, E C4 England
{Great Britain), who is registered under the KForeign Agents Registration Act vith the
Department of Justice, Washington, D.C.,, as the Executlve Director and_ agent for the
London Chamber of Commerce and Industry, 69 Cannon Street, London, E C4 England.
Copies of this material are flled with the U.8. Department ot Justice where the required
registration statement is available for lpubllc ingpection, Reglstration does not indicate
approval of the content of this material by the United States Government.
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INTRA-COOOM TRADE

The LCCI supports amendments to the EAA to eliminate export control regula-
tions imposed on intra-COCOM trade. During the ,ust year, nearly one-third of
all export license applications were 1..~de by those U.S. companies exporting to
COCOM nations. Since the U.S, already has the authority to exercise control over
the reexport of items on COCOM's International Control List, ihe imposition of
export controls on such items is therefore redundant, costly and unnecessary.

As a corollary to our support for legislation which would exempt items exported
to COCOM nations for licensing requirements, the LLCCI vigorously supports both
Congressional end Administration efforts to increase the effectiveness and en-
forcement of the multilateral export controls administered by COCOM. We be-
lieve that institutional improvements in COCOM as a multilateral control organi-
zation will benefit all COCOM members. Of course, the British Governm:-nt has a
responsibility for assuming its fair share of the burden for improving COCOM.

America’s British tradin~ allies are eager to preserve the principle of stable
commercial relations, and the concept of free trade. During the past few years, we
have witnessed a troublesome tendency on the part of successive American Ad-
ministrations to use the EAA to impose unilateral trade sanctions as a means to
accomplish foreign policy objectives—often with costly political and commercial
consequences to Uniced States and European economic interests.

IMPROVING BILATERAL CONSULTATION MECHANISMS

All too often, the broad authority granted by Congress under the EAA to con-
trol exports to further the foreign policy interests of the United States has been
invoked by the Urited States vernment without prior consultation with its
NATO allies or America's other trading partners. I believe that America’s failure
te consult with her trading partners before imposing trade sanctions has de-
tracted from the effectiveness of those sanctions by diminishing the chances for
mnltilateral support. The Soviet gas pipeline embargo is a good exaraple: U.S8.
allies who were not consulted actively opposed the sanctions which were ulti-
mately substantially repealed.

The LCCI supports proposed amendments to the EAA to strengthen the con-
sultation requirements and mechanisms under the EAA with the objective of en-
suring that American export controls are not hastily imposed without adequate
discussion with affected parties outside the United States.

PRESERVING CONTRACT AND LICENSE SANCTITY

Successive American Administrations have used the toreign policy and na-
tiona! security provisions of the [EAA to i cohibit the delivery or expurt of tech-
nology or data under contracts entered into prior to the imposition of export
controls.

The LCCI opposes interference with existing eommercial contracts and licenses
and strongly supports legislative initiatives in both the House and Senats ver-
sions of the EAA to preserve contract sanctity, The LCCI considers the Reagan
Administration’s proposed contract sanctity amendment to be inadequate. The
Administration proposal—which!ls not in either the House or Senate bill—lim-
its interference with existing contracts only where delivery is required within
70 days.

The {‘oncent of preservinz the sanctity of commercial contracts is very impor-
tant. The reputation of U.S. companies as exporters is at stake, and it is essential
to U.K. importers of American ﬂechnolng_v that the U.S. he a reliab’e trading
partner. especially when long-term commitments are involved. Unfortunately,
when the san-tity of contracts hus heen violated due to the imposition of foreign
poliey controls., serious bilateral trade problems have arisen between United
States and United Kingdom.

For example, just a few months ago, the British Evport Guarantee Depart-
ment (EGCD) announced that it will no longer extend coverage for commercial
losses caused by actions taken hy Irl';e U.8. Government. Undoubtedly, the EGCD’s
decision will serve to deter British enterprises from purchasing United States
technology and data—especially those British companies that trade with the
Soviet Bloc.

We also believe that the EAA should also be amended to protect the sn.nctity
of licenses granted in connection with export contracts,
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EXTRATERRITORIAL APPLICATION OF THE EAA

The LCCI supports legislative initiatives to limit strictly the extraterritorial
application of the KEAA, ie., its application to United States foreign subsidiaries,
their affiliates or licensees. ;

For those of us who have been troubled by this disruptive trans-oceanic exer-
cise of United States jurisdiction under the EAA, one cannot heip but conclude:
that such interference in our sovereignty has evolved primarily because América
believes it does not receive the support and cooperation of CUCUM membrers;in
the imposition of foreign policy controls. Yet the unilateral attempt by America
to reach beyond her borders inlo the sovereign territory of her trading partners
is shortsighted : it generate, less not more cooperation with Americas pol.cy
objectives.

The extraterritorial application of the EAA has not only been ineffective, but
also very damaging to the unity of the Western Alliance.

The LCCI furthermore believes that this exercise of extraterritorial jurisdic-
tion raises serious international legal issues as well which requires further study
by the Congress.

We, therefore, recommend that Congress draft appropriate amendments which
would prohibit the U.S. Government from applying foreign policy export controls
on companies incorporated abroad except in limited circumstances.

LICENSING OF MULTIPLE EXPORTS

The LCCI supports Congressional amendments to create new classes of export
licenses which would facilitate multiple exports of technology and data, inelud-
ing the so-called “Comprebensive Operations License.”

Continuing muitiple shipments of the same type of licensed items to the
subsidiaries and affiliates of U.S. exporters should not require additional export
Heenses each time the same product is sent to the same ultimate consignee.
We find, as importers of American products, that the bureaucratic constraints
of repetitive licensing applications interfere with the free flow of commerce,
with no apparent justification.

FOREIGN AVAILABILITY

Both U.S. exporters and British importers support amendments to strengthen
the foreign availability provisions of current law. If items are freely available
from foreign sources not cooperating with U.S. export controls, export controls
do not serve any policy interest of the United States. In fact, the imposition of
export controls on items available in foreign markets serves only to barm U.S.
commercial interests.

We believe that negotiations within COCOM to produce 2 workable system
for determining the foreign availability of controlled items is essential for
ensuring that unnecessary controls are eliminated. Of course, the LLCCI appre-
ciates the need to improve administrative procedures for making foreign avail-
abllity determinations, and therefore we support Congressional efforts to
increase the Department of Commerce’s capabilities in this area.

IMPORT CONTROLS

A proposed Senate amendment to the EAA would subject violators of na-
tional security controls maintained cooperatively with other countries (ey.,
COCOM controls) to import controls on technalogy or data coming into the U.S.
The LCCI believes that such restrictions, if #ny, should properly be adminis-
tered through COCOM and not by unilateral application of U.S. law.

In closing, Mr. Chairman, the LCCI apprecidtes the enormous task still ahead
for the United States Congress. You are attempting to produce a bill that
reconciles two arguably inconsistent goals: ensuring the security of the United
Stases and the NATO alliance, while promoting U.S. exports and internatioral
trade.

I know I speak for thousands of British ¢ompanies in urging that, as you
debate these difficult issues, you not lose sight of the impact which your debate
and actions will have on America's trading partners. The LCCI hopes that
these comments will be helpful and looks forward to cooperating with the U.S.
business community and the Congress in designing and implementing an «ffective
revision of the EAA.

Thank you for the opportunity to participate in your important debate.
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ALLIS-CHALMERS,

Milwaukee, Wiac., June 20, 1983.
I1on. CHARLES PERCY,

Chairman, Committec on Foreign Relations,
U.S. Senate, Washington, D.C.

DEAR SENATOR PERCY: 1 regret that my previous commitments do not permit
me to testify on the Export Administration Act before the Senate Foreign Re-
lations Committee. My comments, Lowever, would echo the principles on export
administration that were adopted by The President’s Export Council and sub-
sequently transmitted to the President on May 31.

1 have enclosed a copy of the PHC Principles of Export Administration for use
by your Committee. 1 hepe they will be of some assistance to you and your Com-
mittee in your work on this very critical piece of trade legisiation.

Sincerely, ‘
Davip C. Scorr.
Enclosure.
Tue PresipENT's ExporRr COUNCIL,

Washington, D.C., May 31, 1928.
THE PRESIDENT,

The White House,
Washington, D.C.

Dear MR. PresIDENT : The renewal of the Export Administration Act is one
of the most important and difficult items on the current legislative agenda.

After examining the issue in great detail, the Presidents Export Council re-
spectfully submits for your consideration the following set of principles that
embody the Council's views and recommendations on export administration
issues :

1. Foreign availability.—When the United States imposes export or reexport
controls on goods or technologies that are also available from uncontrolled
foreign sources, there are serious short and long term effects on the domestic
economy. In the short term, U.S. exporters lose revenue; in the '~ng term, how-
ever, this decline in market share negatively impacts production economies and
employment. Therefore, export/reexport controls should not be imposed when
the administering agency has been given evidence that foreign availability exists.

2. International consultation.—The most effective system of export controls—
whether for national security or foreign policy purposes—results from multi-
lateral cooperation among the concerned and affected nations. Therefore, when-
ever possible, the President should be encouvraged to consult with United States
allies and other concerned countries prior to imposing export controls.

3. Militarily critical technology.—The 1976 Bucy Report recommended that
econtrols be placed on critical technology and keystone equipment rather than

~on a myriad of products. Such selective controls lend themselves to more effective
enforcement efforts and also reduce the regulatory and paperwork hurdens of
both business and government. In accordance with the recommendations in the
Bucy Report, the establishment of export controls c¢ver such technology and
equipment should be accompanied by appropriate reductions in the controls over
the non-militarily critical products of these technologies and this equipment.

4. Multilateral national security controls.—Stringent licensing requirements
on exports to allied countries that cooperate with the United States in a multi-
lateral system of export controls to protect mutual security interests create ex-
cessive paperwork, greater administrative costs and shipment delays. Where
possible, consistent with the national security of the United States, every effort
should be made to reduce the licensing requirements for exports to these co-
operatiug countries,

5. Enforcement.—Effective enforcement is essentiul to resiricting the unauthor-
ized transfer of national security-sensitive technologies and goods. Enforcement
efforts should take cognizance of and work in concert with the security measures
taken by American industry to protect proprietary techmology. Preventing the
illegal transfer of goods and technologies also requires that enforcement efforts
focus on the truly critical commodities. Excessive controls on outdated goods
and technologies only dilute the resources and effectiveness of U.S. enforcement
activities. Finally, to encourage the cooperation of American business, the Gov-
ernment should establish a voluntary disclosure program by providing reduced
penalties for voluntary disclosures of unintentional violations.
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6. Eztraterritoriality.—Barring a national emergency, export controls that are
imposed to turther the foreign policy of the United States should be limited to
those goods and technologies exported from the United States, its territories or
possessions. When the United States imposes foreign policy controls on an extra-
territorial basis, foreign customers become iucﬁeasingly reluctant to source
goods or components from the Uuited States since their own products then can be
made subject to U.S. foreign policy ccatrols. As foreign customers diversify
their sourcing away from the United States, U.S, lexporters sutier the economic
damages that accompany such declines in markef share., Companies located in
other countries but atfiliated with U.S. firms as.customers or through equity
ownership, licensing or distributor agreements, etc. should not be required to
participate in U.S. foreign policy controls if they run counter to the foreign
policy of the host country.

7. Disruplion of existing contracts.—When exéort controls are imposed for
foreign policy purposes, the industries subject to| such controls must shoulder
a substantial portion of the resulting economic burden. Foreign customers, for
example, become reluctant to renew or extend contracts for fear of disruption
in the Gelivery of both the original equipment and spare parts or service because
of government intervention., The long term economic impacts are particularly
severe since these industries cannot fulfill existi%’ contracts or plan on future
contracts. These problems can also spread to other U.S, exporters since, by virtue
of their nationality, they could be labelled as unreliable suppliers by both poten-
tial customers and foreign competitors. Such disruptions in commercial relation-
ships result in excess inventories, idle production capacity, declining produc-
tivity, and ultimately, a reduced workforce. To maintain and improve the United
States’ trade balance, to enhance the image of U/S. exporters as reliable sup-
pliers, and to contribute to the economic well-being of the United States, such
export controls should not be applied to existing contracts unless a national
emergency exists.

8. Economic impact analysis.—As previously discussed, export controls can
seriously impect the domestic economy of the United States. VWith unilateral
foreign policy controls, this impact moves beyond the initial loss of sales to at-
tendant effects like increased prices resulting from reduced economies of scale,
higher unemployment with its related social costs, and disincentives to continue
or to initiate an export effort. The American business community is concerned
that foreign policy controls are imposed without gdequate business community
input on final decisions wh'ch have short and long term economic impacts. To
mitigate these concerns and to ensure that economic costs are adequately re-
viewed, affected or potentially affected industries shFluld be consulted with greater

regularity and thoroughness, as should the relevant government agencies. The

results of these consultations and analyses should {be set against the impact on

the target country—a cost/benefit analysis—and made available to the public

within a specific time frame, preferably before the ¢outrols are imposed.
Sincerely,

J. Pauy, LYET, Chairman.

O



